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Abstract

Cartels were legal to a large extent in Austria until the country’s EU Accession
in 1995. We examine archival material on registered horizontal cartels to learn about
their inner working. Applying content analysis to legally binding cartel contracts, we
comprehensively document different collusion methods along the lines described by
Stigler (1964). Quota cartels employ regular reporting schemes and use compensation
mechanisms for departures from set quotas. Specialization cartels divide markets, and
rely the least on information exchange and punishment. Price and payment condition
cartels primarily aim to prevent secret price cuts, requiring information provision upon
request, allow for discretionary decision-taking and (sometimes immediate) punishment.
These stylized facts on the contractual arrangements suggest that the possibility to write
legally binding agreements was employed to address the usual obstacles to sustaining

collusion.
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1 Introduction

We study archival materials from registered cartels in Austria to learn about the inner
workings of cartels. Many countries allowed firms to engage in non-competitive practices, by
registering agreements with a government authority. This was the case in several European
countries, such as Austria, Denmark, Finland, Norway, and Sweden, after World War 11, or
in the United States during the National Industrial Recovery Act (NIRA). In Austria, this
episode ended in the mid-1990s with the country’s accession to the European Union.

To grasp the widespread activities and rules cartels stick to, we follow a descriptive
approach. This enables us to present stylized facts that take into account theoretical in-
sights and real world observations at once. Davis and Fletcher (2013) call for a better
understanding of the mechanisms that firms employ to overcome the difficulties inherent
in agreeing to collude. We hope to contribute to this understanding using the following
approach. Based on established wisdom summarized exceptionally well in Stigler (1964)
and in-depth content analysis of cartel contracts, we developed a coding scheme! captur-
ing contract characteristics according to four methods of collusion: quotas, specialization,
price fixing and payment conditions. Using a flexible and content-sensitive approach we
developed categories to provide a broad description of these cartels.

Our main findings can be summarized as follows. Registered cartels included only a
small subset of firms active in the Austrian economy. More than half of the cartels used
more than one method of collusion. For instance, roughly one third of the cartels combine
price and payment condition clauses. In quota cartels, the prevalence of provisions for
information exchange and compensation mechanisms is in line with ideas put forward by
Stigler (1964) and recent theory developed by Harrington and Skrzypacz (2011). Almost
all quota cartels belong to the manufacturing sector. On average, quota cartels have fewer
members compared to price and specialization cartels. Specialization agreements (allocating
the market either regionally, by product, or by customer) stand out in terms of their
simplicity, hardly specifying information provision requirements and or punishment rules.
Cartels fixing prices are comparatively large and often employ other methods of collusion as
well. They more often use norms to prevent competition along dimensions other than price.
Payment condition agreements primarily increase transparency, indicating an attempt to
prevent secret price cuts. They tend to be the most complex agreements, relying more on
information provision upon request and explicit punishment schemes. Almost three quarters

of all agreements specify some form of punishment for contract violation. We also emphasize

!For details see (Fink et al., 2014).



that legal cartels and their registration were part of the Austrian version of corporatism
called “Social Partnership,” in which price ceilings (increases) were effectively regulated.
Cartel contracts thus primarily served as a tool to realize the permitted maximum price
avoiding its undercutting. Overall, we find that the agreements tend to address issues that
the literature (see for instance Stigler (1964)) has raised as potential obstacles to sustaining
collusion: they use compensation schemes, reporting requirements, rules for entry and exit,
and ensure quick and credible punishment.

We contribute to an emerging body of literature comparing the details of inner work-
ings of several cartels within a specific institutional environment. Levenstein and Suslow
(2006) survey the literature on domestic and international cartels in different legal environ-
ments. Harrington (2006) describes the practices of 20 detected cartels, based on European
Commission decisions over 2000-2004. Levenstein and Suslow (2011) focuses on the factors
influencing duration of detected international cartels. Connor (2003) analyses the duration,
the welfare impact and antitrust fines for international cartels discovered after 1990. While
the aforementioned papers focus on environments were cartels were illegal, several studies
focus on settings were cartels were legal. Taylor (2007) studies 66 cartels during the NIRA
episode 1933-1935 when cartels were legal in the United States. He examines which indus-
tries were successful in achieving collusive outcomes and which provisions in cartel contracts
led to successful cartelization. Chicu et al. (2013) and Vickers and Ziebarth (2014) study the
cement industry during the NIRA episode. Most closely related to our paper is the study of
Finnish legal cartels by Hyytinen et al. (2014), identifying common patterns across cartel
contracts within a specific legal environment. We also rely on insights from detailed case
studies and empirical analysis of individual cartels in both legal and illegal environments
including Genesove and Mullin (2001), Asker (2010) and Réller and Steen (2006) to develop
the categories used to describe the cartels. While the contract clauses used by legal cartels
may offer useful insights for the detection of illegal cartels, we emphasize also that compar-
ing cartels in legal and illegal environments is not straightforward. Cross-sectional studies
of detected illegal cartels contain information on the actual practices of the cartels, but may
suffer from detection bias. Our study contains all legal cartels, but cartel practices may
have differed from the contractual clauses. Legal cartels could openly engage in practices
such as compensation, punishment, and information transfers, which illegal cartels must
hide. Legal cartels can openly instruct all employees to behave according to the agreement,
whereas in illegal cartels it is less clear who is informed and bound by the agreement. Fi-

nally, we do not observe clauses specifying rules for bidding rings, which are often among



detected cartels (see for instance Harrington (2006)). Bidding rings also illegal in Austria.
The remainder of the paper is organized as follows. The next section presents the
institutional background, describing how cartel registration worked and its place in the

Austrian system of “Social Partnership.”

Section 3 describes the archived cartel registry
and the construction of our sample, as well as which industries are represented. Section
4 presents the contract characteristics. We first give an overview of the different collusion
methods, the multiple use thereof, and the corresponding cartel and contract characteristics.
We then go into more detail outlining the presence of additional clauses across the different
collusion methods. Next we examine governance structures, like decision making bodies
and their voting rules, cartel management, rules for information exchange, compensation

and punishment schemes, as well as the regulations on entry and exit. Section 5 summarizes

the key findings by collusion method. Section 6 concludes.

2 Institutional Background

In this section we explain why and how registered cartels existed in Austria. First, we
explain the economic and historic background for the Austrian cartel law. Next, we describe
the limits for registered cartels and incentives to registers. At last, we present information on

cartel proceedings and the regulatory background that was dominated by social partnership.

Cartel Law in Austria

The legal environment in Austria had always been rather favorable towards cooperative
behavior. We focus on the post World War II period.? Although part of the Allied Council
(both Soviet and United States elements) were opposed (see Johnstone (1951)), the first
cartel law was passed in 1951. To understand the positive attitude towards cartelization at
the time, it is necessary to bear in mind the Austrian macroeconomic conditions. Austria
had no access to external finance on the capital market and relied on economic aid from
abroad accounting for up to 20% of GDP in the late 1940s. Cartels were considered to be
a stabilizing force in the economy.? Explanatory remarks to the 1951 law state that cartels
are “not necessarily causing damage to the economy.” Instead, they may be “useful in their
market stabilizing function” and “essential in foreign trade” (Ttchler, 2003, p. 131).

The 1951 law did not prohibit cartels. Instead it required cartel agreements to be

registered at court, thus providing a legal basis for cartelized activities. This law experienced

2See Resch (2002) for the situation before 1914.
3See Seidel (2005) and Butschek (2011) for a detailed documentation.



several amendments but no fundamental changes. In 1972, a new law was passed, which
remained in force until 1988.4

Since we had access to registry files from 1973 on, the 1972 law is the most relevant
for our purposes. According to the 1972 law, cartel agreements were defined as all binding
agreements aiming at “regulation or limitation of competition, in particular with respect
to production, sales, or prices” (KartG 1972, §1). The law included a separate provision
for “concerted practices”—cartel like behavior without explicit agreement—and “cartels
by effect” (KartG 1972, §1). Registration of such cartelized activity was required upon
notification by the chairman of the cartel court (KartG 1972, §16). Conversely, it was
not required to register concerted practices and cartels by effect, as long as there was no
such request. Such a request occurred only once.’ Finally, de minimis cartels (where the
companies involved had less than 5% national and 25% local market share) were not obliged
to register, although some did.

Firms had to write a contract defining their cartel arrangement, as well as providing an
economic justification thereof. Upon approval, the contract along with possible supplements
(price lists, calculation schemes, etc.) was then filed in the cartel register.

The decision as to whether a cartel agreement was registered was to be made by a
three-judge panel at the cartel court. Registration required that the cartel was economi-
cally justified. The judicature never formally nor materially clarified its interpretation of
“economic justification,” since it did not prohibit cartels based on the lack of it. Yet in-
dividual cartels were prohibited, when the contract on which they were based was deemed
immoral according to the Austrian civil code. For example, a bidding ring was declared
illegal in 1975. Consequently, there are no bidding rings among the registered cartels. Fur-
thermore, the cartel law intended to contain the pressure both on members to stay within
the cartel and to non-members to be part of the cartel. Hence, the period of notice for exit
was limited to six months and penalties for an exit were forbidden.

In principle, unregistered cartel agreements were subject to criminal law. Criminal law
needs enforcement by the government. Official conviction statistics show impositions only
in 1976, 1980 and from 2000 onwards, suggesting that the fear of being caught and fined
for operating an illegal cartel was not the main incentive to register a cartel.

A registered contract constituted a legally binding agreement. The cartel could thereby

be enforced either through fines and arbitration proceedings as specified in the contract,

4The 1988 law differed in one major aspect, namely that contracts could only be approved (or renewed)
for a maximum length of five years at a time.

5See Tiichler (2003). The resulting registration request was actually declined. Therefore our registry
involves no cartel registered upon request.



or through legal action in the courts.® The legally binding character of the agreements
distinguishes the Austrian case from other environments where collusive agreements may
have been legal, but were not enforceable in court, for example in the U.S. during the NIRA

episode.

Cartel Registration within Austrian System of “Social Partnership”

To understand the cartel activities in Austria it is important to keep in mind the insti-
tutional structure governing economic activities in the period of study. Economic agents
were represented in central organizations. The Chamber of Labor (“Arbeiterkammer”) rep-
resented the interests of dependent employees, and the Economic Chamber (“Wirtschaft-
skammer”) those of business. Membership in the respective chamber was mandatory for all
dependent employees and firms (and still is). In addition, employees were represented by
the Trade Union Federation, and farmers by the Chamber of Agriculture (“Landwirtschaft-
skammer”). These four major interest groups were members of the “Parity Commission”
which was an informal body seeking to find compromises on price and wage issues.

The institutional set-up at the court and within this system of “Social Partnership” is
particularly relevant for the study of cartelization activities. Figure 1 illustrates the cartel
registration process and the involvement of social partners.

First, the three chambers (Agriculture, Labor, and Commerce) were parties in the
cartel application proceedings. Additionally, the federal financial agency was party of the
proceedings as an attorney general for the federal government. The parties were eligible to
request a review of an application as well as to appeal to the cartel court’s decision.”

Second, there was the “Parity Committee on Cartel Matters” that prepared the expert
opinion for the court. It consisted of six members and two executive secretaries. The
Chambers of Commerce and Labor each proposed three members and jointly appointed
the two secretaries. The committee had to prepare an expert opinion on every cartel
application, in particular on the economic justification of the agreement. Decisions were
taken by a three member panel of the cartel court. The panel consisted of a professional
judge as well as two lay judges, appointed by the Chambers of Commerce and Labor
respectively. The panel normally relied only on unanimous expert opinions by the Parity

Committee. Representing both consumers and workers in this institutional setup, the

5Fines were subject to the judge’s discretion and could also be lowered relative to the fines specified in
the cartel contract.

"The observed review requests are documented below in Table 8. The Chamber of Labor requested
reviews significantly more often in quota cartels of what Stigler (1964) considered the most efficient form of
coordinated behavior. The federal financing agency was more active in legal issues.



Figure 1: Institutional Set-Up (KartG 1972 and Farnleitner (1977))
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Chamber of Labor often accepted cartels as part of greater compromise. This significantly
weakened cartel review capabilities and explains that cartels were never denied registration
due to lack of economic justification.

Third, the Parity Commission’s Subcommittee on Prices reviewed applications for price
increases, as illustrated on the right panel of Figure 1. Applications came either from
individual companies or trade associations representing a specific sector. Applications had
to be justified with cost increases which could not be compensated by improvements in
efficiency. Clearly, this centralized mechanism for realizing price adjustments could serve
as a coordination device in collusive activities. Most of the registered cartels were part of
this regime.

With Austria’s accession to the European Community, European competition law had
to be applied and was enforced by the European Commission. Thus, from Jan 1st, 1995 on,
the approval of cartels that may affect trade was restricted to comply with E.U. competition

law and—for the first time—subject to enforcement by the European Commission.®

8A major reform of the institutional set-up occurred in 2002 and 2005 when powers of social partners
were restricted and the cartel registry was finally closed by end of 2006.



3 The Austrian Cartel Registry

The registry lists about 125 cartel folders. A typical cartel folder includes an overview
summarizing the list of events pertaining to an agreement. Every change in the agreement
required re-approval by the cartel court. These could be a change in the contract due to a
new firm joining the cartel or as simple as the representative of the cartel had changed. In
addition to this overview, the folder includes the contract and amendments to the contract.
The 125 files in the registry contain in total 149 agreements. We consolidated consecutive
(for instance involving extending the duration of a contract) and add-on agreements (adding
another member to an existing contract) into one contract each, and removed contracts
that actually resembled a merger. We classified the remaining 99 contracts into three
groups: pure vertical agreements that also included 12 vertical restraints originating from
single upstream producers, 7 horizontal agreements with vertical elements, and 80 pure
horizontal agreements.” In the ensuing presentation, we concentrate on these 80 pure
horizontal agreements. Most of the cartels were initially registered in the 1950s. In 1973,
continuing cartels were required to register again. We observe the cartel agreements that

were (re-)registered in 1973 or later.

Industries covered by the cartel registry

To examine which industries were covered by cartel registration, we classify the observed
registered cartels according to a two digit industry classification. The details are reported
in Table 26 in the Appendix. For many industries, we do not observe any registered cartels.
This includes the construction industry which we probably do not observe because the
cartel law explicitly prohibited bidding rings.

Based on the 2-digit classification which typically includes several product markets, the
number of firms participating in cartels is small relative to the total number of firms. This
indicates that formal cartels were not as widespread as one might have expected. Several
explanations can be offered for this, given the legal environment and weak enforcement
described in Section 2. One possible reason is the strong concentration in individual prod-
uct markets. Further, arrangements serving to raise prices could be implemented easily
without invoking any formal agreement, via price regulation by application of the industry
associations to the Parity Commission. After all, administering and implementing a cartel

agreement was a costly and time consuming enterprise. In addition, de minimis cartels

9We also treat cartels as purely horizontal when they involved collective vertical restraints orchestrated
by several upstream firms but without participation of downstream firms.



were exempt from the registration requirement. Cartels by effect and concerted practices
were only required to register upon request. Commentators state that cartels consequently
often operated informally, also avoided the publicity of the cartel register (Tiichler, 2003,
p. 134). In Table 27 in the Appendix, we also match our cartels into the 4-digit NACE
classification. This is done only for manufacturing on the basis of the 1995 Statistics of
Manufacturing, as we lack details on the service sector at the 4-digit level. The match
of products addressed in the cartels into the 4-digit NACE code is closer than the 2-digit
NACE code but still imperfect. Yet the comparison of total number of cartelized firms with

the firms at the 4-digit level is indicative of the coverage of the cartels.'®

4 Collusion Methods and Contract Characteristics

In this section, we describe the cartels for which we found contracts in the Austrian Cartel
Court’s register. We employ a coding protocol to format the information contained in the
contracts as archived in the cartel registry. Based on this protocol we describe each cartel
contract by a vector of contract clauses. In total, we coded 109 different contract clauses as
specified in the contracts. However the average contract includes only 25 clauses. Including
dates, classifications etc., we specified 200 categories in total.

Most of the contract clauses are coded as binary variables describing whether or not a
specific contract clause is part of the agreement. For variables like the industry classification
we use nominal categories. Dates, frequencies etc. are numerically coded. For other
information, e.g. the products involved we resort to text format.'!

In the first subsection, we survey the cartels by main method of collusion and broad

cartel characteristics. In the second subsection, we discuss auxiliary collusive clauses. In

the third subsection, we look at cartel governance.

4.1 Main Collusive Instruments: An Overview

Here we introduce the main contract clauses we consider and their frequency of appearance
in cartel contracts. We also present marginal distributions in terms of cartel size, duration,

and complexity. Finally, we describe economic justification provided by cartel applicants

10The number of firms in the cartels sometimes exceeds the number of firms indicated in the 1995 statistics.
This includes sugar (15.83), beer (15.96), and manufacturing of basic iron and steel (27.10). Altogether, the
number of firms in manufacturing cartels exceeds the number of firms in the 1995 official statistics in 9 out
of 63 manufacturing cartels. The reason is apparently a considerable consolidation in these industries before
1995. Further, for beer four different cartels with overlapping participants are observed in the registry.
"For a detailed description of our procedure see Fink et al. (2014).



and to what extent cartel applications were subject to reviews requested by the Parity

Committee.

Instruments to influence market outcome

We start by defining the contract clauses to describe the main instrument(s) a cartel used to
influence the market outcome. We base the selection of our main collusion instruments on
Stigler (1964) who compares different methods of collusion with respect to their effectiveness
against secret price cuts—the strongest impediment to cartel stability. This impediment
is shared by legal cartels as well. Most comprehensive is a merger, followed by a joint
sales agency. For all other methods, Stigler argues that secret violations of the agreement
are profitable. Thus these methods need enforcement: Significant deviations need to be
detected. The faster and the more complete detection is, the more stable is the cartel.

Stigler singles out quota agreements as the most efficient way of preventing secret price
cuts, but emphasizes that they require output inspection and appropriate formulas for redis-
tribution for departures from quotas. Harrington and Skrzypacz (2011) show that collusion
in such a quota cartel can be sustained with truthful reporting of private information on
sales.

The direct allocation of customers is the next most effective method according to Stigler,
as long as demand growth of the custom of various cartel members does not diverge too
much. Customer allocation can also be achieved via exclusive territories.

Finally Stigler identifies pure price fixing cartels as the ones prone most to destabilizing
action by the cartel members. It requires obtaining the transaction prices from the buyers
to detect secret price cutting—although an oligopolist would make secret price cuts only
for buyers beyond a certain size. He finally states that there are many different ways for
secret price cutting that are difficult to grasp.

In order to identify these methods in our cartel registry, we distinguish between the main
instruments listed by Stigler: quotas, specialization, price. We add the separate category
payment conditions, which is the most frequent clause indicating the risk of secret price

cuts:

e quota includes agreements on sales, output, or purchases of the participating firms

relative to each other, typically on the basis of expected aggregate output.

e specialization includes agreements on products, customers, suppliers or territories.

Product specialization cartels assign one group of products to one firm and another

10



group of products to the next firm. Customer or supplier specialization agreements
assign either customers or suppliers to cartel members. Territorial specialization
refers to agreements on exclusive territories or an allocation of customers based on

least-freight. 2

e price includes agreements on at least one of the following categories: fixed price, price

floor, price book, common costing sheet, price adjustment.!®

e payment conditions include agreements on the terms of payments, such as cash dis-

counts, early payment discounts, and deferred payment.

Table 1: Cartel clauses and combinations thereof

...the clause ...only the clause
Panel A. Cartels containing # % # %
Quota 37 46.3 10 12.5
Specialization 26 32.5 7 8.8
Price 41 51.3 7 8.8
Payment Condition 44 55.0 13 16.3
Panel B. Combinations of cartel clauses
Quota, Specialization 5 6.3
Quota, Specialization, Price 3 3.8
Quota, Specialization, Price, Payment Cond’s 4 5.0
Quota, Price 3 3.8
Quota, Price, Payment Conditions 11 13.8
Quota, Payment Conditions 1 1.3
Specialization, Price 1 1.3
Specialization, Price, Payment Conditions 3 3.8
Specialization, Payment Conditions 3 3.8
Price, Payment Conditions 9 11.3
Sum 80 100.0

In Table 1 we present numbers and frequencies of appearance of these instruments in
the contracts. Among the 80 horizontal agreements, 37 (46.3%) contracts contain quota

clauses. 10 (12.5%) of these cartels solely use this main clause. Almost three times as

12We observe 13 product specializations, 13 customer /supplier allocations, four exclusive territories and
five least freight cost based allocations.

13We observe 27 fixed prices, six price floors, 25 price books, 14 price adjustment clauses and 16 common
costing sheets.

11



many, namely 27 (33.8%) combine the quota close with one or more other clauses. The
most frequent combination is that of quota, price and payment conditions.

We observe relatively few (26) cartel contracts containing a specialization clause, and
even fewer pure specialization cartels. This may be due to the cartel court approving
customer allocation primarily in combination with customer-specific investment.

Of the 80 registered horizontal cartels, 41 (51.3%) contain price agreements. This is
a large number given that prices could also be coordinated on via the Subcommittee on
Prices. We even find seven pure price fixing cartels. Agreements on a high price can easily
be undermined by granting favorable payment conditions. It is therefore not surprising that
27 of the 41 price fixing cartels also include payment conditions clauses.

Next, we cross-tabulate other contract characteristics with these instruments to influ-
ence the market outcome. Again, we separately report contracts that feature a specific

main clause exclusively (‘pure cartels’).

Table 2: Instruments across sectors

. £ 5

g g & E %

# % % %

quota 37 97.3 0.0 2.7
only quota 10 100.0 0.0 0.0
spec. 26 80.8 7.7 11.5
only spec. 7 714 14.3 14.3
price 41 78.0 9.8 12.2
only price 7 57.1 14.3 28.6
pay.co. 44 79.5 18.2 2.3
only pay.co. 13 61.5 38.5 0.0
# of contracts 80 64 10 6

Note: Table presents percentage of agreement with row characteristics that involve column characteristics.
Manufacturing includes 2-digits NACE codes 02 and 40. Trade includes 2-digits NACE code 50-52. Services
includes 2-digits NACE code 55-90

In Table 2 we list the distribution of the main instruments across different sectors. In
what follows, the numbers reported represent the percentage of the cartels having both the
row characteristic and the column characteristic. For instance the number 97.3 in the top
of the second column of the table indicates that 97.3 percent (or 36 cartel) quota cartels

were active in the manufacturing sector. Overall, 64 and thus 80.8 per cent of our cartels

12



are found in manufacturing, ten cartels are in the trade sector and six cartels are active in
services. While quota cartels can primarily be found in manufacturing, specialization and

price cartels are found across all industries.

Cartel Orientation

We distinguish between buyer and seller, and import and export cartels and call this cartel
orientation. In Table 3 we cross-tabulate these instruments. In what follows, observe that
most contracts contain multiple clauses. For instance, the number 18.9 in top right of the
table indicates that of the 37 agreement including a quota clause amongst other clauses,
18.9 percent (or seven cartels) also include a clause pertaining to exports. The numbers in
the last row show that most of the registered cartels are seller cartels: 78 of the 80 cartels in
the sample contain a seller cartel orientation. The total number exceeds 80, because some
cartels include more than one orientation. For instance the sugar cartel not only regulated

domestic sales, but also imports, exports and the purchase of sugar beets.

Table 3: Cartel Orientation
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# % % % %

quota 37 16.2 94.6 5.4 18.9
only quota 10 30.0 90.0 10.0 10.0
spec. 26 15.4 96.2 3.8 26.9
only spec. 7 0.0 100.0 0.0 14.3
price 41 9.8 100.0 4.9 14.6
only price 7 14.3 100.0 0.0 0.0
pay.co. 44 9.1 100.0 4.5 9.1
only pay.co. 13 0.0 100.0 0.0 0.0
# of contracts 80 10 78 3 9

Note: Table reports percentage of agreements with row characteristics involving column characteristics.

Note in particular that all pure price, payment condition and specialization cartels are
also seller cartels. The only two cartels that are not at all sales oriented are a pure quota
and a quota/specialization cartel. About one sixth of the cartels including a quota or a
specialization clause and roughly a third of the pure quot