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RecouRse stRuctuRe of 
MoRtgages: a coMpaRison 
between the us and euRope

Ron haRRis1 and asheR MeiR2

Introduction

About a quarter of US states responded to the disas-
trous epidemic of foreclosures in the Great Depression 
by limiting mortgage lenders’ recourse to borrowers’ 
non-secured assets in the case of foreclosure. A few 
legislated new limitations in the wake of the post-2007 
mortgage crisis. Yet none of the dozens of European 
countries responded to similar economic conditions by 
imposing parallel restrictions on these so-called defi-
ciency judgments. We point to a number of deeply root-
ed differences in legal and social institutions that make 
such a policy both less acceptable and less essential in 
Europe. We then suggest that changes in European at-
titudes towards indebtedness could make such a policy 
advantageous and acceptable in Europe under certain 
conditions.

What is a “non-recourse mortgage”

The recourse/non-recourse dimension of a mortgage 
determines the scope of the ability of lenders to collect 
upon default of the borrower. In a recourse mortgage the 
lender can foreclose the secured asset and also has re-
course to the borrower himself, which means that the 
lender can also collect the debt from the borrower’s un-
secured personal assets and from his future income. In 
a non-recourse mortgage the lender is confined to the 
secured asset. He can foreclose, repossess the house, sell 
and collect the proceeds, but have no recourse, due to 
legal limitations that will be discussed below, to the per-

1  Buchmann Faculty of Law, Tel Aviv University.
2  Jerusalem College of Technology.

sonal assets of the borrower, or to the borrower’s future 
income. 

The non-recourse feature can be implemented on vari-
ous legal levels. It can be fixed directly and expressly in 
the mortgage agreement, or dictated by consumer and 
mortgage regulation that is intended to protect borrow-
ers. It can result from the procedural rules of debt col-
lection, or constitute the outcome of bankruptcy law.3 

Non-recourse can be a result of collection practices and 
policies that stop at foreclosure and do not follow de-
faulting borrowers personally.

In practice, most of the US states that allow only non-re-
course loans do so through procedural rules.4 These rules 
can be divided into two categories. The most important 
procedural rules that can create de-facto non-recourse 
are those that directly restrict the issuing of deficiency 
judgments, i.e., judgments for the balance between the 
value of the house and the remaining loan balance.5 A 
second realm of procedural rules that provide an ele-
ment of non-recourse is the one-action rule. In states 
that legislated the one-action rule, a lender must select 
one action to take against the borrower if the borrower 
defaults. If the lender forecloses out of court, the lender 
has chosen one action and may not bring a lawsuit to re-
cover a deficiency, which would be a second action. The 
one-action rule appears in stronger and weaker forms in 
different states (Pence 2006; Kuney 2008).6, 7

The above discussion of the laws that can create a 
non-recourse mortgage demonstrates that the distinc-

3   In the US homeowners who meet the means criteria can file 
post-foreclosure bankruptcy under Chapter 7 of the Federal bankruptcy 
code, which constitutes a close parallel to a non-recourse mortgage. 
It enables the borrower to discharge his debt to the mortgage lender 
through surrendering non-exempt assets – primarily the home.
4   The ten states are Alaska, Arizona, California, Iowa, Minnesota, 
Montana, North Carolina (purchase mortgages), North Dakota, 
Oregon, Washington, and Wisconsin. In this classification, see Ghent 
and Kudlyak (2011).  
5   Anti-deficiency judgment rules appear in a different form in dif-
ferent US states. Differences are with respect to kinds of house own-
erships that will be protected by the law, calculation of protected defi-
ciency and whether deficiency judgments were prohibited altogether, or 
were just procedurally harder to get. For details, see Madison, Dwyer 
and Bender (2004). 
6   In the strongest form, the lender initially has to choose whether to 
foreclose or to sue the lender personally, while in weaker forms, he has 
to exhaust the security before collecting from other assets or he can do 
both only if he chose judicial foreclosure.
7  In California, deficiency judgments are not allowed on purchase 
mortgages. On other residential mortgages, they are allowed only if the 
lender gives up the shorter and less expensive non-judicial foreclosure 
and settles for the longer and costlier judicial foreclosure. 
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tion between recourse and non-recourse mortgages do 
not provide a binary distinction. In most jurisdictions 
there is no single bright line rule that brings about the 
non-recourse feature. A variety of obstacles exists on 
the way to collecting from the borrower personally. 
There is, in fact, a spectrum between full recourse and 
full non-recourse mortgage loans.

Comparison of US and European regimes 

Ten to fifteen US states, including several with particu-
larly high rates of foreclosure in the post-2007 housing 
crisis, are considered non-recourse states (HelocBasics 
2012; Financial Samurai 2012; LoanSafe 2008; Wiki 
Answers 2012).8 Mortgage legislation in most of these 
states is a fascinating legacy from the 1930s, which 
received little attention from legal scholars and econo-
mists prior to the recent crisis (Hughes 1997). The Great 
Depression was accompanied by a perfect storm of un-
derwater mortgages from the decline in housing pric-
es, suddenly impoverished homeowners from the eco-
nomic contraction, and illiquid banks calling in loans 
that would, under normal circumstances, have been left 
outstanding. Alongside Federal legislation such as the 
National Housing Act of 1934, many states drew their 
own lessons from the crisis and several eliminated or 

8  Some scholars even assert that all US residential mortgages are in 
practice non-recourse because of the lenient US bankruptcy regime. 
See also Jordan and Jain (2009) (explaining circumstances that led to 
global financial crisis); Feldstein (2008) (discussing inadequacies of ex-
isting proposals to disincentivise mortgage defaults); Federal Reserve 
Bank of Atlanta (2010) (suggesting mortgage’s status as recourse or 
non-recourse does not affect default rate) and Zakaria (2009)(attribut-
ing Canada’s thriving economy to its refusal to loosen regulations on its 
financial industry).

discouraged deficiency judg-
ments. The recent housing crisis 
led a few legislatures to extend 
existing non-recourse protection. 

Let us now examine some states 
that are considered non-recourse 
states and that experienced ex-
tensive foreclosures in the re-
cent crisis. In Arizona, lenders 
are prohibited from obtaining 
deficiency judgments following 
foreclosure, where the land size 
is 2.5 acres or less and where the 
property was used as a single 
one-family or two-family dwell-
ing. In California, deficiency 
judgments are prohibited on pur-
chase mortgages, but not on home 

equity mortgages and refinancing mortgages. Nevada, 
another state with very high foreclosure rates, presents 
a remarkable case. It was considered by most classifiers 
as a recourse state because its procedural rules on de-
ficiency judgments included only minor impediments. 
But following the mortgage crisis, the state legislature 
amended its rule. Loans made after 1 October 2009 by 
financial institutions to borrowers who continuously oc-
cupied the property as a primary residence are non-re-
course (Senate Committee on Judiciary 2009).9

It is important to keep in mind that ultimately, most US 
states view mortgages as ordinary loans and make no 
restrictions on “deficiency judgments”, which is pur-
suing the debtor for the portion of the loan remaining 
outstanding after foreclosure. Furthermore, most US 
bankrupts do not obtain a de-facto exemption from defi-
ciency judgments.

Generally speaking mortgage loans in Europe 
are recourse loans (European Commission 2009; 
Hellebrandt, Kawar and Waldron 2009; Hatchondo, 
Martinez and Sanchez 2013; Lucas 2011). Our re-
search disclosed no credit market regulation and no 
procedural rules that bar lenders from a full recourse 
to the borrowers’ personal assets and future income. 
Heys et al. (2012, 14) found that: “There currently 
exists no European country which has a strong appli-
cation of datio in solutum (non-recourse mortgage)
enshrined in legislation… The only country where we 

9  For other recent amendments of state foreclosure laws, see NGA 
Center for Best Practices (2010). 

Figure 1: The Difference between Recourse and Non-Recourse Mortgage

Note: The dashed arrow above is at the disposal of lenders of recourse mortgages but not of lenders 
of non-recourse mortgages. The diagonal dotted line that separates the house from the personal 
assets and future income represents a separation between the pools.
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can identify a weak application of datio in solutum en-
shrined in legislation is Spain” (Heys et al. 2012). It is 
true that, in many jurisdictions, limitations on deficien-
cy judgments are one kind of debt relief available for 
insolvent debtors (Heys et al. 2012, 143), but this is quite 
different from the transparent and unconditional right to 
fulfill the loan obligation through foreclosure, as provid-
ed for in US non-recourse jurisdictions. However, steep 
declines in housing prices in many European jurisdic-
tions, declines that left millions of homeowners with 
negative equity, moved the possibility of introducing 
non-recourse mortgages onto the public agenda in some 
European countries.

The issue of the introduction of non-recourse mortgag-
es has been hotly debated in Europe in recent years in 
countries like Ireland, Latvia, and particularly in debt 
ridden Spain. Spain has been the scene of a number of 
noteworthy developments. On the legislative level, Heys 
et al. (2012, 138) report that article 140 of the Spanish 
Mortgage law explicitly allows for non-recourse mort-
gages; however, they also state that these mortgages 
are rare in practice. In addition, there is a 2011 amend-
ment to the Spanish Procedural Act that is meant to 
prevent lenders from foreclosing at an artificially low 
price, hence pursuing deficiency judgments when better 
management of foreclosure would save borrowers from 
these extra payments (Ashurst 2011). 

On the judicial level, there was a court decision, upheld 
on appeal, which denied the lending bank recourse to 
the borrower’s income in cases where the foreclosed 
property was unsold and thus awarded to the bank at 
a low assessment, thus rendering it de facto a non-re-
course loan (Legal Today 2010).10

Public policy justification for non-recourse 
mortgages  

Non-recourse mortgages provide insurance against a 
unique constellation of circumstances: when the debtor 
has the ability to pay the debt from non-exempt assets 
or income but not from the value of the asset. If the bor-
row cannot pay from other assets, s/he will effectively 
be judgment proof and a default will occur, even in a 

10   The appeal judges concluded that the bank itself originally assessed 
the property at a value that covered the loan, and added that to the ex-
tent the value declined; this was largely due to the irresponsibility of 
the banks, thus it would be “morally unsettling” for them to use this 
decline as a reason to seize additional assets.

recourse mortgage regime; whereas if there is ability to 
collect from the house then the creditor will be repaid, 
even if the mortgage is non-recourse.

Such mortgages are common in commercial real-estate, 
but their character in the homeowner context is different 
and in some sense opposite. In commercial real-estate, 
the explicit object of the non-recourse feature is to pro-
tect the owner from the downside risk of the asset price; 
it is effectively a variant of limited liability, but with a 
fixed lien rather than a floating one. The deal is predi-
cated on the assumption that if the value of the asset is 
below that of the outstanding loan, the borrower will not 
hesitate to fulfill her obligation through foreclosure.

In the case of homeowners, the object of the non-re-
course feature is to protect borrowers from financial 
collapse. The deal is predicated on the assumption that 
borrowers will be very reluctant to give up their primary 
residence, which means uprooting their family from fa-
miliar surroundings, incurring significant moving costs, 
and in all likelihood having to change neighbourhoods. 
These factors make lenders confident that the non-re-
course feature will be exploited only in cases of severe 
financial distress.

If this assumption is fulfilled, the expected number of 
non-recourse foreclosures will be small and, as a result, 
the cost premium of non-recourse loans will be minimal.

Published research tends to confirm both the assump-
tion and the result. Field data (Chan et al. 2015)11 and 
surveys (Guiso, Sapienza and Zingales 2013) both con-
firm that borrowers in non-recourse states typically give 
up on their homes not when the home value is slightly 
below the amount of the outstanding loan (“under wa-
ter”), but only when the shortfall is quite large. Studies 
of pricing fail to show meaningful differences in mort-
gage prices between recourse and non-recourse states 
(Ghent and Kudlyak 2011).

The advantages of such “financial distress” insurance 
are evident. Risk is transferred to financial institutions 
such as banks and insurance companies, which are typ-
ically far less risk-averse than individual homeowners; 
furthermore, their ability to foresee, manage and hedge 
the risk are greater due to greater financial sophistica-
tion and large economies of scale in risk management.

11  Chan et al. (2015) review the literature on the effect of non-recourse 
on default rates; some studies show very modest effects even when neg-
ative equity is large.
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What is the justification for public intervention to make 
non-recourse mortgages mandatory rather than relying 
on the market to provide them? Economists usually jus-
tify public intervention in the presence of either market 
failure or externalities. Both justifications are relevant 
in the case of non-recourse legislation.

Market failure 

A number of distinct market failures are plausibly in-
volved in the market for non-recourse mortgages.

Adverse selection 

A relatively small number of homeowners view their 
purchase as a financial investment, one which they 
will readily part with whenever it is financially advan-
tageous. Likewise, a relatively small number of home-
owners are financially precarious when they take out 
a mortgage loan. Thus, if non-recourse mortgages are 
universal, the cost will be low and the value of the insur-
ance against financial distress large. However, if non-re-
course is optional the fraction of such “expedient” and 
precarious borrowers among non-recourse borrowers 
will be quite large, as insurance is most attractive for 
them. The average risk will be high, so the price will be 
much higher than it would be with a universal pool. As a 
result, average mortgage holders could be priced out of 
the non-recourse market and hence underinsured. The 
justification for universal participation in the non-re-
course market is ultimately identical to that for universal 
participation in other kinds of social insurance such as 
social security, unemployment insurance, health insur-
ance and so on.

Moral hazard as a result of asymmetric financial 
sophistication 

The traditional moral hazard literature focused exclu-
sively on private knowledge of the borrower/insured. It 
was taken for granted that the borrower knows a great 
deal about his likely path of earnings and expenses, 
or his likelihood of an accident; the lender or insurer 
knows much less. 

In recent years there has been growing recognition that 
the lender or insurer also has extensive private know-
ledge, particularly of aggregate risks, and that these also 
create problems of moral hazard.

In the context of insurance, an insurer may offer insur-
ance that is significantly overpriced compared to the ac-
tual miniscule risk of a claim; alternatively, the prospec-
tive client may underestimate the risk of a claim and be 
underinsured. In the context of a loan, the borrower may 
underestimate his likelihood of missing payments and 
thus incurring costly extra charges or of experiencing 
future privation as a result of having to repay consump-
tion loans. In any of these cases there is a potential for 
regulation to improve the functioning of the market.

In the context of non-recourse loans, there are two ave-
nues for under-insurance. One is that the borrower un-
derestimates the likelihood of an adverse event, either 
a personal setback leading to insolvency or an econo-
my-wide issue leading to negative equity. Another is 
that the borrower does not fully understand the person-
al costs involved, for example how wrenching the legal 
and economic consequences of insolvency are. In either 
instance, a case can be made for mandatory insurance.

The assumption in each case is that the lender, who has 
a high degree of financial sophistication and experience 
with hundreds of thousands of mortgage loans, will be 
able to adequately evaluate and price the risk of negative 
equity occurring and of the borrower wanting or need-
ing to take advantage of the non-recourse feature. 

We saw another advantage of placing downside risk on 
the lender in the discussion of Spain: non-recourse lend-
ers are fully incentivized to realize the full foreclosure 
value of the house, whereas recourse lenders may pur-
sue deficiency judgments, even when more prudently 
managed foreclosure could have made these judgments 
unnecessary.

Externalities 

We may point to two related, but ultimately distinct 
types of externalities that can be improved by mandat-
ing non-recourse mortgages.

Fresh start for the individual

Financial distress primarily harms the suddenly impov-
erished household, but may also have significant costs 
for society as a whole. Many of the costs of householder 
distress are borne by the public. Economically, over-in-
debted households may limit their participation in the 
economy, avail themselves of public support, or opt for 
relief provided by the bankruptcy system, which may be 
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more expensive. Socially, distressed households may be 
in danger of dissolving and losing their invaluable so-
cial bonds. This justification is parallel in many ways 
to the provisions in commercial bankruptcy to provide 
protection from creditors in cases where liquidation 
would prevent a firm’s ability to function as a going con-
cern. A family is also a going concern and the common-
wealth has a cardinal interest in enabling its continued 
functioning.

Fresh start for the community as a whole

There are always individual instances of unfortunate 
families who are mired in debt. But historically, non-re-
course statutes are debated and adopted only at times of 
simultaneous housing busts and widespread economic 
distress.12 When most households are in a healthy eco-
nomic and social situation, society as a whole can bear 
the cost of an occasional credit casualty. But in times of 
widespread distress, the benefits of a fresh start may be 
far greater.

Drawbacks of non-recourse mortgages

Naturally there are also countervailing considerations – 
market failures and externalities that are characteristic 
of a non-recourse regime. 

Market failure 

Moral hazard of borrower

As a result of protection against severe financial dis-
tress, the non-recourse borrower has an incentive to take 
on a larger mortgage in the first place and to exercise 
less prudent financial management subsequently.

Externalities

Financial stability 

The fact that housing collapses tend to be economy-wide 
means that putting too much of the risk of a collapse 
on mortgage lenders can threaten financial stability at 
the macro level; and this threat of bank failures may be 

12  Countries like the Netherlands or Denmark have very high levels 
of negative equity, but for various structural reasons, this has not been 
accompanied by high levels of financial distress, and in those jurisdic-
tions there has been little demand for mortgage reform.

more serious than the threat from numerous families 
struggling with debts. 

Downward spiral of home values 

Non-recourse mortgages explicitly incentivize foreclo-
sure, which is the essence of the non-recourse option. 
However, it has been shown that encouraging foreclo-
sure can trigger a vicious circle of lower home values. 
Foreclosures tend to lower the values of other houses in 
the neighborhood, which, in turn, become “submerged” 
(i.e., loan exceeds value), thus incentivizing further 
foreclosures and so on (Immergluck and Smith 2006; 
Moreno 1995; Simons, Quercia and Levin 1998).

Explanation of difference between US and Europe 

In the wake of the worldwide depression of the 1930s, 
about a quarter of the 48 US states placed limits on de-
ficiency judgments, while to the best of our knowledge, 
none of the approximately 35 sovereign countries of 
Europe did so. Considering the reason for these different 
responses is a necessarily speculative exercise, but by 
no means a futile one. We propose three deeply-root-
ed differences between the legal systems of the United 
States and continental European countries that could ac-
count for the difference.13

Approach to contracts

Continental legal systems take a much more rigid ap-
proach to contracts than common law. One salient 
example is the use of specific performance. Specific 
performance is much more common in continental 
European law, which strives to compel parties to ful-
fill their obligations compared to common law, which 
is much more inclined to assess damages and generally 
shuns injunctions (Szladits 1995; Romero 1986). Hence 
there may be a greater reluctance in Europe to release 
people from their promise to repay a mortgage.

Approach to insolvency:

 US law generally views insolvency as an unavoidable 
outcome of normal risk-taking behavior, and hence as 
a problem that needs to be solved. A 1934 decision of 

13  Note that in this analysis the United Kingdom is lumped culturally 
and legally with the United States. In effect, we are trying to explain 
why in the 49 jurisdictions, including 48 US states and the UK, about a 
quarter of them limited deficiency judgments, whereas in the approx-
imately 35 jurisdictions on the European continent none did. Another 
possible basis of comparison is the total extent of negative equity, for 
which the rankings are similar, although not identical.
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the US Supreme Court manifests these views: “One 
of the primary purposes of the Bankruptcy Act is to 
relieve the honest debtor from the weight of oppres-
sive indebtedness, and permit him to start afresh free 
from the obligations and responsibilities consequent 
upon business misfortunes.” (Local Loan Co. vs. Hunt 
1934; Williams vs. US Fidelity & Guar Co. 1915; 
Ziegel 2006; Sullivan, Warren and Westbrook 1989, 
2001). By contrast, European law, particularly in the 
1930s, generally viewed insolvency as a moral fail-
ing that needed to be sanctioned. To this day, many  
European jurisdictions do not provide for individual 
discharge, and in those that do, bankrupts often do not 
enjoy full legal capacity and are barred from some pub-
lic offices, professions and corporate offices (Reifner et 
al. 2003; Niemi-Kiesiläinen and Ramsay 2003; Kilborn 
2007a, 2007b, 2009).  

Approach to social welfare

European countries are often seen as having a strong-
er commitment to social welfare, compared to the US, 
which places a higher emphasis on self-reliance. Hence, 
in Europe it might have been natural to respond to 
household financial hardship with the existing social 
safety net, whereas in the US it is more natural to seek 
ways to eliminate encumbrances that prevent a house-
hold from helping itself (Esping-Andersen 1990; Hall 
and Soskice 2001)

Hence, the European approach would tend towards three 
statements: you promised to pay back your mortgage 
loan, hence you should be obliged to do so to the best of 
your ability; your insolvency is a deficiency that should 
be punished rather than rewarded; there is no reason for 
the lender to come to your aid because the social safety 
net is ready, willing and able to do so.

An American or Anglo-Saxon approach would be much 
more inclined to say: you promised to pay back your 
mortgage loan, but insofar as you are unable to do so, 
there is no reason to compel you to; financial hardship 
is a common and normal circumstance that needs to be 
accounted for in public policy; excessive indebtedness is 
preventing the citizen from contributing to society and 
hence needs to be controlled.

Obviously there are overlaps between the explanations; 
to the extent that repaying debts is an absolute moral 
obligation, insolvency is likely to be viewed as a moral 
failing; to the extent that the social safety net is able to 
provide for extraordinary expenses there is less justifi-

cation for excessive spending (a large share of bankrupt-
cies in the US are due to medical debt or student debt; 
while medical care and higher education are compara-
tively inexpensive in Europe).

Has anything changed in the last eighty years in this 
contrast of the two systems? The main change seems to 
be in the second rationale. Specific performance con-
tinues to be a common remedy in the civil law systems 
of Europe, and the social democratic governments of 
Western Europe certainly maintain their commitment 
to a social safety net. However, the attitude towards 
indebtedness has changed radically in recent decades. 
High levels of consumer debt, and the inevitable in-
creased incidence of avoidable insolvency, have made 
insolvency a common outcome even among normative 
citizens, and created great pressure for legal systems to 
accomodate it. While the Anglo Saxon route of person-
al bankruptcy – a rapid and non-judgmental exemption 
from payments dependent only on the objective fact of 
insolvency – has not been adopted in Western Europe, 
most Western European countries have adopted insol-
vency systems that enable insolvent debtors to obtain 
release from their debts through a structured process of 
limited duration.

The table below shows some leading Western European 
nations that have adopted policies of full discharge from 
debts after a statutory period of meeting payments. 
Some countries also require debt counselling and/
or a structured process of negotiation with creditors. 

European jurisdictions with discharge timetables  

Country Length of time to de facto discharge 
Austria 7 years 
Belgium 5 years 
Germany 6 years  
Denmark 5 years 
France 8 years; Starting 2016: 7  years 
Sweden 5 years 

Source: Heye et al. (2012). 

Table 1  

How much of a problem is negative equity?

Even if non-recourse legislation is a good solution to 
the problems created by negative equity, it is unlikely 
to be considered if the problem itself is small. We were 
unable to find figures for the 1930s, but regarding the 
international housing crash from 2007 on, it does not 
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seem that the US experience has been unique interna-
tionally. “Negative equity” is not a precisely defined 
situation (insofar as it is impossible to know the exact 
selling price of any given house, and in any case, the 
price depends on the buying and selling decisions of 
other households), but in broad terms, there are many 
countries that reported at least ten percent of households 
with negative mortgage equity at some stage in the re-
cent crisis. These include the US (peak ~13 percent), the 
Netherlands (peak ~30 percent), and Ireland (peak ~50 
percent) (IMF 2015). Other countries with significant 
rates include Denmark (around eight percent) (Johnson 
and Flood 2014) and the UK (peak around six percent). 
The rates within the states of the US are highly variable, 
but even so, it is not clear that the very high rates are that 
much different from Ireland or the Netherlands. Thus, 
we currently have little basis to explain the difference 
in policy based on differing extent of experience with 
negative mortgage equity.

Are non-recourse mortgages a constructive policy 
choice for European countries? 

It is impossible to evaluate the wisdom of a non-recourse 
mortgage policy in a vacuum. It must be considered in 
the context of a jurisdiction’s comprehensive consumer 
insolvency regime. If a large fraction of debt is mort-
gage debt, and in the absence of any other relief meas-
ures, non-recourse mortgages may be a very attractive 
source of insolvency insurance. In many countries the 
vast majority of households own homes and mortgages 
are the main source of consumer indebtedness; cutting 
off the ability to obtain deficiency judgments could pro-
tect a large number of families from financial distress.

If, on the other hand, much debt is not from mortgages 
and the overall regime provides a good measure of in-
surance, non-recourse mortgages may be considered a 
very blunt policy instrument. In times of crisis, many 
stricken households will not have negative equity, ei-
ther because they are not homeowners, because their 
mortgages are mostly paid off, or because economic 
crisis is not accompanied by declining housing prices. 
Conversely, many households with no particular eco-
nomic setback may be motivated to take advantage of 
the non-recourse provision and opportunistically unload 
their house to the bank simply because the outstanding 
balance on the mortgage happens to be above the cur-
rent market price of the home.

Spain is a country that may well have benefited had a 
non-recourse policy been in place prior to the recent 
housing collapse. Spain lacks a legal framework for 
discharge for individuals and hence has a comparative-
ly greater need for an ad hoc solution; the fraction of 
household debt devoted to mortgages is unusually high 
in Spain, making mortgage relief a comparatively effec-
tive instrument; and the decline in housing prices was 
one of the steepest (Andritzky 2014), leading to a signif-
icant fraction of “underwater” mortgages.

It is, of course, true that if a non-recourse regime had 
been in place prior to 2007, many people would have 
been denied mortgages. But in the context of crisis 
management – the context in which we conceive the 
motivation for non-recourse mortgage – this outcome 
would have to be considered an advantage, rather than 
a drawback. Banks would have been in a better position 
than households to evaluate the likelihood of a housing 
collapse, the non-recourse feature would have incentiv-
ized them to grant fewer mortgages and demand higher 
prices, and as a result the rise in housing prices would 
have been moderated in the first place and the number of 
insolvent families greatly reduced.

Our entire analysis does not deal with questions of 
emergency mortgage relief, for example the wisdom of 
making existing mortgages non-recourse retroactively; 
such questions relate to current macroeconomic policy. 
Here we only discuss mortgage reform, i.e., the appro-
priate long-term regime.

Our judgment is that, for those countries with transpar-
ent and functioning debt discharge policies, including 
those in the table above, compelling non-recourse mort-
gages will not be a constructive step. Mortgage debt is 
just one piece of the entire indebtedness puzzle, which 
those country’s insolvency regimes are well-designed to 
piece together, and unbundling it is likely to result in a 
worse outcome.

Non-recourse mortgages could be a constructive step 
for countries with high levels of home ownership, and 
insolvency regimes that are currently undeveloped and 
for which comprehensive reform is, for whatever reason, 
politically impractical.
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