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INTRODUCTION

The “Sharing Economy”
through the Lens of Law

Finn Makela, Derek McKee, and Teresa Scassa

Introduction

In the last few years, websites and mobile applications permitting
the rental of goods and the provision of services have attracted
hundreds of millions of users and have had an enormous economic
impact. The best-known examples of this phenomenon include
Airbnb (short-term accommodations) and Uber (short car rides).
These websites and mobile applications (often referred to as “plat-
forms”) rely on their users to offer their own physical and human
resources to clients. Many of those who offer rentals and services
through these sites (often referred to as “providers”) do so on a part-
time or casual basis. Many providers seek to generate revenue on the
basis of existing household assets, such as spare rooms or personal
vehicles. Because these platforms allow for the more widespread use
of such assets, they are often collectively identified as parts of the
“sharing economy.”? However, as we shall explain below, there is
considerable debate as to the appropriateness of this label.

In general, sharing economy platforms provide users with a
forum for interaction, a standard set of contractual terms, and a
secure method of payment. They do not themselves own the physi-
cal capital, nor do they directly employ the labour required to pro-
vide the services in question. They typically provide a platform to
facilitate exchanges and charge a commission on each transaction in
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return. This online marketplace model is not unique: eBay pioneered
it in the 1990s for sales of goods. However, the provision of services
is more complex than the sale of goods; there are more things that
can go wrong, and higher levels of security and trust are required.
Sharing economy platforms therefore ask providers and clients to
rate one another’s performance and rely on these rating systems as
trust systems and as a form of quality control. Nevertheless, the
rapid expansion of platforms like Airbnb and Uber has generated
enormous controversy. Well-publicized cases of vandalism, assault,
and even murder among platform users suggest that the platforms’
screening and trust mechanisms will never be perfect. Controversies
have also arisen from the platforms” economic impact. This impact
is felt most acutely in certain sectors: Uber drivers compete with
taxi drivers; Airbnb hosts compete with hotels. But the platforms
are also understood to have broader impacts: Uber is associated
with a trend toward low-paying, precarious work, whereas Airbnb
is accused of exacerbating real estate speculation and adversely
affecting the availability and cost of long-term rental housing.
While governments in some jurisdictions have attempted to rein
in the platforms, these companies’ technological infrastructure
has in some cases allowed them to bypass conventional regulatory
frameworks, generating accusations of unfair competition as well
as debates about the merits of existing regulatory regimes). Indeed,
the platforms blur a number of familiar distinctions, including
personal versus commercial activity; infrastructure versus content;
contractual autonomy versus hierarchical control. These ambiguities
can stymie legal regimes that rely on these distinctions as organiz-
ing principles, including those relating to labour, competition, tax,
insurance, information, the prohibition of discrimination, as well
as specialized sectoral regulation.

It was with a view to exploring these challenges—and potential
responses to them—that we brought together scholars from across
Canada and elsewhere for a workshop held at the Université de
Sherbrooke (accompanied by a public panel discussion at the Grande
Bibliotheque in Montreal) in January of 2017. The scholars offered a
rich variety of insights, both in terms of the traditional areas of law
they brought to bear on the sharing economy and the theoretical
perspectives that informed their analysis. The workshop papers com-
prise the present volume, and contribute to the ongoing discussions
on legal regulation of the sharing economy.
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At the time we launched this project, early in 2016, legal schol-
ars were only just beginning to publish research on the sharing econ-
omy.2 As this book goes to press, in 2018, the volume of research has
substantially increased. Hundreds of articles on the topic have now
appeared in academic law journals, especially in the United States.
After an initial period of exuberance, it appears that the debate has
now matured. The practical and conceptual challenges presented by
sharing economy platforms are now well recognized.? At the same
time, it is recognized that different platforms present different chal-
lenges, and that different jurisdictions might legitimately respond
to these challenges in different ways. From a singular phenomenon,
understanding of the sharing economy has expanded to a multi-
faceted inquiry that defies easy categorization.4

The Object of Regulation: Is There Such Thing
as the “Sharing Economy”?

Platforms like Airbnb and Uber have come to be associated with the
idea of a sharing economy. We have chosen to use this term in the
volume’s title because of its widespread recognition. However, we
enclose it in quotation marks in the title to acknowledge that this is
an imperfect label. Indeed, there seems to be a general consensus
that platforms like Airbnb and Uber have little to do with sharing.
Nevertheless, due to divergent interpretations of the underlying
economic phenomenon, no consensus has emerged around an alter-
native label.

The term “sharing economy” evokes values of altruism or soli-
darity. Indeed, some authors use this terminology to describe a very
different phenomenon, that is, attempts to develop more egalitarian,
communitarian, and ecologically sustainable forms of economic
organization.2z A related use of this phrase can be found in Yochai
Benkler’s descriptions of carpooling and distributed computing as
economic activities organized through sharing.¢ Benkler emphasized
the fact that these forms of economic organization helped to make
use of underused resources. However, Benkler identified sharing as
an alternative to the market; an essential feature of his case studies
was that no money was exchanged.

The association of platforms like Airbnb and Uber with shar-
ing stems from the fact that individuals use the platforms to give
others access to personal assets that might otherwise sit idleZ In
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this light, the platforms may seem to echo Benkler’s case studies.
However, Airbnb and Uber clearly fall outside Benkler’s definition
of sharing. The platforms are explicitly commercial, market-driven
undertakings. Providers are commercially oriented as well; while
their activities may generate social connections, they also have
financial goals. Moreover, it has become clear that such platforms
are not only used to share idle capacity, but that they are used to
bring new resources to market, as when providers buy secondary
apartments in order to rent them on Airbnb, or buy new cars in
order to drive for Uber. Indeed, Uber encourages such investment
by financing car purchases, and Airbnb does little to discourage it.
And while physical assets like apartments and cars are an important
part of the story, human resources—labour—may be just as, if not
more, important.

Given the explicitly commercial nature of many platform enter-
prises, the altruism or solidarity associated with the label “sharing
economy” may be misleading. Some authors attempt to reconcile the
different uses of this label and to think about how to encourage genu-
ine sharing in a digitally mediated environment. Others have aban-
doned the label when writing about platforms like Airbnb and Uber.
Some authors have proposed expressions that are arguably more
accurate, such as the “platform economy,” “peer platform markets,”2
or “crowd-based capitalism.”* However, the latter labels may make
it difficult to circumscribe the phenomenon at issue. Platforms have
arguably become a defining feature of twenty-first-century eco-
nomic organization, including not only rental- and service-oriented
platforms such as Airbnb and Uber, but also others such as Google,
Facebook, and Amazon.2 Other authors prefer terms that frame the
platforms’ activities from the perspective of workers (“crowdwork”2
and “the gig economy”4). Such terms emphasize the role of labour
rather than that of physical assets. They imply that Uber belongs in
a category with platforms like Instacart and TaskRabbit that focus
on pure service delivery. However, the issue of low-paid, precarious
work is not unique to the digital environment, so a focus on workers
may shift the focus away from platforms. Finally, others have rejected
attempts at generalization, insisting instead on the particularities of
different platforms and the economic sectors in which they operate.’2.
It goes without saying that one’s views on the legal issues generated
by the platforms are likely to be influenced by one’s answers to these
conceptual questions, and vice versa.
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The contributors to this volume are similarly troubled by
the “sharing economy” label. Several contributors also explicitly
problematize the notion of sharing (Arthurs), pointing out that plat-
forms rely upon the “fundamental falsehood” (Gautrais) that they
are involved in sharing to do rhetorical “heavy lifting” in policy
debates (Valverde). While most of the contributors agree that the
sharing economy has little or nothing to do with genuine sharing, we
have not sought agreement on a definite concept to which the label
attaches. Several workshop participants insisted on the specificity
of individual platforms and warned against using them synecdochi-
cally to stand in for a more general phenomenon. This approach is
reflected in contributions that concentrate on one or the other of the
two most well-known platforms: Uber (Kaplinsky, Tucker, Valverde)
and Airbnb (Sheffi, Tremblay-Huet). Other contributors chose to
focus on regulators and their techniques (Gautrais, Geist, McKee)
or on objects of regulation (Ducci, Scassa), using different platforms
to provide examples of how policy goals are formulated, frustrated,
achieved, or betrayed.

These approaches support the view that while specific aspects
of the sharing economy may pose particular challenges for legal
regulation and may even incite us to rethink traditional categories,
it is unlikely that the platforms’ activities are shaping the emergence
of a new and unified area of law. Indeed, there is no more reason to
believe that the twenty-first century will be characterized by a “law
of the sharing economy” than to believe that the eighteenth and nine-
teenth centuries were characterized by a “law of the horse.”® What
we have instead, in this volume, is a set of diverse lenses through
which we can examine both the sharing economy and its broader
social impacts, and from which certain key themes emerge.

Technologies of Regulation

Thinking about regulating the sharing economy requires us to con-
sider the various ways in which policy objectives can be achieved
through regulation. Traditional approaches to this appeal to the
notion of a toolbox of policy instruments, that is, to different tech-
nologies of regulation.

One such technology is the state licence. Derek McKee’s contri-
bution uses the cases of Uber and Airbnb to explore the contours of
licensing regimes more generally. Both the taxi and hotel industries
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have typically been regulated, at least in part, through licensing,
and platforms that operate in these areas provide an opportunity to
re-evaluate these regimes and their pathologies. One conclusion that
flows from this re-evaluation is that licensing is not a single tech-
nique that responds to a predetermined set of problems. Rather, the
state uses licences for myriad ends with varying degrees of success.
Furthermore, a licensing regime is not a static solution; over time, it
generates new problems, some of which may have been unforeseen
by regulators. Finally, attention to the internal logic of licensing
allows us to see how platforms themselves act as private licensors; a
perspective that challenges the view that regulation is the exclusive
purview of the state.

A licence, according to the definition adopted by McKee, con-
stitutes the conditional permission to engage in activity that would
otherwise be prohibited. A licensee thus benefits from immunity
in exchange for complying with the terms of the licence. However,
licences do not grant third parties rights opposable either to the licen-
sor or the licensee; the distribution and enforcement of rights (and
correlative duties) obey a different logic.Z In this case, adjudication
can operate as a mode of regulation. Here again, sharing economy
platforms provide an occasion to confront our preconceptions.
As Nofar Sheffi’s contribution documents, platforms may use the
adjudicative form to avoid state regulation. Airbnb sets up a private
mechanism of adjudication and enforcement whereby it situates
itself as the umpire of the competing claims of “hosts” and “guests.”
This shifts attention from any claims that users may have against
the platform itself, which—combined with an arbitration clause that
makes pursuing a claim against Airbnb unrealistic if not impossible
for most users—insulates it from potential liability. Sheffi questions
whether such private adjudication (disguised as a form of customer
service) is necessarily problematic, despite the fact that it provides
neither the procedural safeguards nor the transparency that char-
acterize state law. On the one hand, her chapter poses the implicit
question: If the private “court of Airbnb” is cheaper, faster, and more
accessible than a traditional rental board and if the “litigants” are
generally more satisfied with the outcomes it generates, then why
should it be considered any less legitimate? On the other hand, given
the obvious shortcomings of “Airbnb law,” her chapter incites us to
interrogate the basis on which we would attribute legitimacy to any
given legal order.
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Whereas adjudication determines the winners and losers of
individual disputes, sudden and significant changes in technology,
political economy, and law can generate entire categories of winners
and losers. This is the subject of Harry Arthurs’ contribution. Using
examples from labour market regulation and consumer protection,
Arthurs shows how sharing economy platforms pose “category prob-
lems” for aspiring regulators. Despite claims to innovation, platforms
did not create these problems, but exacerbate them, revealing both
continuity with historical regulatory challenges and the limits of
traditional approaches. Although “pop-up” or “flash” regulation that
treats specific pathologies of the sharing economy may provide a
promising avenue for addressing these problems, their success would
depend on the capacity of citizens to organize and formulate coher-
ent demands and on the state to be responsive to them. Ultimately
then, for Arthurs, regulating the sharing economy is not a technical
problem, but a political one.

Regulating Technology

The ubiquity of digital communications systems, smartphones in
particular, was a precondition for the emergence of sharing economy
platforms. Indeed, Uber has consistently sought to avoid regulation
by claiming that it is neither a taxi company nor an employer, but
a technology company. Asking how the sharing economy might be
regulated thus necessarily raises questions about how to regulate
the technologies upon which they are based.

Vincent Gautrais’ contribution argues that though the tech-
nology used by sharing economy platforms may be disruptive of
traditional legal concepts, it does not operate in a vacuum. Rather,
state law contains many resources that may be applied to the plat-
forms’ activities. Thus statutes—supplemented by traditional rules
of interpretation and by the development of case law—do not cease
to have effects simply because the technologies we seek to regulate
were not specifically envisioned by the drafters. On the other hand,
statutes and case law are not the only sources of law; they interact
with other sources of normativity, including not only contracts, but
also industry standards and—since technology is never neutral—even
algorithms, in a “normative ecology” that bears little resemblance
to the Kelsenian pyramid of validity. Regulating digital technology
thus may require new tools of oversight to be mobilized by multiple
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actors. For instance, documentation and reporting allow for supervi-
sion by contracting parties and consumers, and data retention allows
for supervision by auditors. These mechanisms and institutions need
not replace courts and administrative agencies; just as technology
multiplies sources of normativity, regulatory responses should mul-
tiply opportunities for their oversight.

In order to exercise oversight, one must have access; this is
especially true of data. By virtue of the very information technology
that has enabled their meteoric rise, platforms generate vast amounts
of data in which others may have an interest. When it comes to their
data, platforms may find themselves in a different position vis-a-vis
regulation: rather than seeking to avoid it, they may want to mobi-
lize it to protect what they consider to be a strategic business asset.
Ironically, sharing economy platforms decidedly do not want to share
their data. As Teresa Scassa explains in her contribution, platforms
may seek to prevent “opportunistic businesses” from scraping their
data and using it either to provide tailored services to users of the
platform or information to competitors. They may also want to
deprive potential regulators of the information needed to effectively
regulate. A patchwork of laws is leveraged by platforms to protect
their data. Although the most obviously applicable legal regime is
that of intellectual property, notably copyright, Scassa argues that
exclusively framing the platforms” data as property risks occluding
the public interest.

The Site of Regulation: Local to Global

Recognizing the dual nature of sharing economy platforms fore-
grounds the question of the site of regulation. Considering platforms
as new vectors for providing traditional services invites the applica-
tion of local law and, in particular, municipal bylaws and regula-
tions. Conversely, understanding platforms as primarily technology
companies entails the possibility that their activities may be subject
to global regulatory regimes. The contributions that focus on the
opposite ends of this spectrum do more than simply argue for the
applicability of global or local regimes. Rather, they see sharing
economy platforms as opportunities to reflect on the possibilities
and limits of the regimes themselves.

Taking the local perspective, Mariana Valverde’s contribution
shows how Uber’s “cowboy capitalism” approach to regulation takes



Introduction

advantage of historical attributes of municipal governance that make
it particularly vulnerable to industry capture. Valverde situates taxi
licensing within the context of municipal business licensing, which
has its roots in pre-modern governance structures that generally tar-
get marginal economic activities and have not evolved to adequately
regulate large transnational business enterprises. Thus, despite the
inherently local nature of the services offered through Uber, we
ought to be skeptical of the possibility of effective municipal regula-
tion of platforms.

Perhaps, then, global regulation offers a more promising alter-
native. Since many sharing economy platforms operate across
national borders, one might think that multinational trade regimes
may contribute to the regulation of their activities. But, here too, we
may have reason to doubt, as Michael Geist’s contribution demon-
strates. On one hand, the development of bilateral and multilateral
trade treaties has shown that the global trade regime is also vulner-
able to industry capture. Due to their market and political power,
incumbent players may be able to influence rules governing new
technology in ways that disadvantage sharing economy upstarts. On
the other hand, the increasing focus in global agreements on reduc-
ing non-tariff barriers to trade may hamstring national governments
in their efforts to regulate technology companies. In both cases, Geist
argues, global regulation may hinder, rather than enable, national
regulation of sharing economy platforms in the public interest.

Regulating Markets

Despite their appeal to the concept of sharing, sharing economy
platforms are clearly engaged in market behaviour. In some sense
then, any attempt to regulate such platforms is an attempt to regulate
markets. Yet, it is not always evident what market is the object of
regulation. Are platforms new entrants in already existing markets
for services with established players, such as taxis and hotels, or have
they created entirely new markets? What other conceptions of a mar-
ket could contribute to the regulation of sharing economy platforms?

Eran Kaplinsky’s contribution shows how regulation may not
only apply to markets, but create them. Though taxi licensing regimes
were initially conceived of as mechanisms for countering market fail-
ures such as destructive competition and negative externalities, the
licences (often called “medallions” or “plates”) themselves acquired
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many of the characteristics of property, creating a secondary market
with its own problems. New regulations would thus not only affect
the primary market but could potentially destroy the secondary mar-
ket, with disastrous consequences for licensees who are significantly
invested therein. Any attempt to reform the licensing regime must
therefore address the question of compensation for what may amount
to a regulatory expropriation. As Kaplinksy points out, there are
good arguments both for compensation and for “letting the chips fall
where they may.” Furthermore, if compensation is pursued, a coherent
approach would require a nuanced understanding of both the legal
forms of different categories of licences, and of their economic effects.

Regulating sharing economy platforms using competition law
also requires a definition of the relevant market. In his contribution,
Francesco Ducci explains how sharing economy platforms may be
understood not only as actors within a market to be regulated but as
the private regulators of a market. However, whereas states regu-
late markets in pursuit (presumably) of the public interest, sharing
economy platforms regulate prices—often via algorithms—in order
to internalize indirect network externalities; that is, to capture the
value generated by their matchmaking. Platforms thus raise different
questions for competition law than the traditional service providers
with whom they are often seen to be in competition (for example,
taxis and hotels). Yet, despite this difference, Ducci argues that exist-
ing doctrine and case law on so-called two-sided markets address the
relevant attributes of “sharing economy” platforms and thus provide
the tools necessary for their regulation.

Regulating Labour

One market in which sharing economy platforms intervene massively
is the labour market, though their business model depends on obfus-
cating this fact. Rather, platforms hold themselves out to be in the
business of matching excess capacity with unmet demand. According
to this story, the Uber “partner” monetizes her vehicle when it is
not being used for personal transport and the Airbnb “host” does
likewise with an unused spare room. Capital, not labour, is what is
ostensibly being “shared” via platforms.

Despite platforms’ claims to innovation, firms have a long his-
tory of externalizing labour costs by situating workers outside of
their boundaries. In legal terms, this is done by classifying workers
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as independent contractors rather than employees, a (mis)classifica-
tion that is at the heart of the category problem identified by Harry
Arthurs. In her contribution to this volume, Marie-Cécile Escande-
Varniol documents the French experience in trying to address the
difficulties caused by the category problem without calling into
question the fundamental distinctions upon which it is based. The
French solution was to adopt an intermediate category, specifically
designed to apply to “self-employed workers using electronic remote
connection platforms.” Escande-Varniol argues that the result is
ambivalent: on one hand, the new category imposes some obligations
on platforms vis-a-vis workers, while on the other hand, it confirms
their exclusion from the employee category and from the robust
protections that it entails.

Legal categories are clearly important, but restricting one’s
attention to them risks concealing important facets of the political
economy of production. Eric Tucker’s detailed history of the taxi
industry in Toronto allows us to see that not all workers are simply
“employees in disguise.” On the contrary, capturing the value gener-
ated by petty commodity production (or, in the case at hand, petty
service production) is a distinct mode of labour exploitation. Though
this mode has often been described as pre-capitalist, it has continued
to exist alongside the wage relationship in capitalist economies and
may even become a defining characteristic of the twenty-first-century
gig economy. Insofar as the traditional categories of employment law
are the consequence rather than the cause of the wage relationship,
we ought to be careful about using them as lenses through which to
apprehend the relations of production. Tucker’s contribution is an
example of how historical analysis rooted in political economy can
help us understand how sharing economy platforms function in a
given industry, which is an important precondition for their effec-
tive regulation.

Notwithstanding their attempts to obscure it, platforms that
connect users with service providers, like Uber, Deliveroo, and
TaskRabbit, are clearly in the business of providing labour. This is
less obvious in the case of Airbnb. Nonetheless, Sabrina Tremblay-
Huet’s contribution shows that behind the appearance of the rental of
property lies the reality of labour. Like the commodity, the Airbnb
rental unit is thus “in reality, a very queer thing, abounding in
metaphysical subtleties and theological niceties.” The Airbnb rental
economy is dependent on labour in two different ways. First, many
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“hosts” in fact operate as businesses and use workers to clean rooms
and communicate with “guests.” This shifts employment away from
the heavily unionized hotel industry to precarious grey-market
employment. Second—and this is the dominant theme in Tremblay-
Huet’s contribution—even when hosts do the work themselves, it is
not perceived of as work, since the neoliberal discourse of empower-
ment casts it as entrepreneurship or investment. Thus the “host’s”
freedom from accountability to a boss who schedules work translates
into the platform’s freedom from accountability for sick days, over-
time pay, pension contributions and so forth.

Conclusion

Just as there is no distinct phenomenon that is entirely and exclu-
sively captured by the notion of a sharing economy, the contributions
to this volume demonstrate, by their variety, that there is no single
regulatory response to the social and economic disruption caused by
online market platforms. As with any large-scale change, the advent
of the sharing economy not only raises questions about the objects
of regulation but invites us to rethink our hypotheses about what
regulation can accomplish, how, and for whom.

Notes

1. See e.g. “All Eyes on the Sharing Economy,” The Economist (9 March 2013),
online: <www.economist.com/news/technology-quarterly/21572914-col-
laborative-consumption-technology-makes-it-easier-people-rent-items>;
Juliet Schor, “Debating the Sharing Economy” (2014) A Great Transition
Initiative, online: <http://www.greattransition.org/publication/

debating-the-sharing-economy>.

2. Seee.g. Orly Lobel, “The Law of the Platform” (2016) 101:1 Minn L Rev
87; Christopher Koopman, Matthew Mitchell & Adam Thierer, “The
Sharing Economy and Consumer Protection Regulation: The Case
for Policy Change” (2015) 8:2 ] Bus, Entrepreneurship & L 529; Sofia
Ranchordas, “Does Sharing Mean Caring? Regulating Innovation in the
Sharing Economy” (2015) 16:1 Minn ] L Sci & Tech 413; Brishen Rogers,
“The Social Costs of Uber” (2015) 82 U Chicago L Rev Dialogue 85; Molly
Cohen & Arun Sundararajan, “Self-Regulation and Innovation in the
Peer-to-Peer Sharing Economy” (2015) 82 U Chicago L Rev Dialogue 116.

3. See e.g. Shu-Yi Oei & Diane M Ring, “Can Sharing Be Taxed?” (2016) 93:4
Wash UL Rev 989; Brishen Rogers, “Employment Rights in the Platform



www.economist.com/news/technology-quarterly/21572914-collaborative-consumption-technology-makes-it-easier-people-rent-items
www.economist.com/news/technology-quarterly/21572914-collaborative-consumption-technology-makes-it-easier-people-rent-items
http://www.greattransition.org/publication/debating-the-sharing-economy
http://www.greattransition.org/publication/debating-the-sharing-economy

10.

11.

12.

13.

14.

15.
16.

17.

18.

Introduction

Economy: Getting Back to Basics” (2016) 10:2 Harv L & Pol’y Rev 479;
Katrina M Wyman, “Taxi Regulation in the Age of Uber” (2017) 20:1
NYU]J Legis & Pub Pol’y 1.

The statistics that we have used to define the size and scope of Airbnb
and Uber are proof of the rapid growth and acceptance of these platform
technologies by consumers around the world. The figures used by the
authors were accurate at the time of writing.

See e.g. Jenny Kassan & Janelle Orsi, “The LEGAL Landscape
of the Sharing Economy” (2012) 27:1 Journal of Environmental
Law & Litigation 1; Bronwen Morgan & Declan Kuch, “Radical
Transactionalism: Legal Consciousness, Diverse Economies, and the
Sharing Economy” (2015) 42:4 JL & Soc’y 556.

Yochai Benkler, “Sharing Nicely: On Shareable Goods and the Emergence
of Sharing as a Modality of Economic Production” (2004) 114:2 Yale L]
273.

An alternative phrase, “collaborative consumption,” performs a similar
elision. See Rachel Botsman & Roo Rogers, What’s Mine Is Yours: The
Rise of Collaborative Consumption (New York: Harper Collins, 2010).

See e.g. Koen Frenken & Juliet Schor, “Putting the Sharing Economy into
Perspective” (2017) 23 Envtl Innovation & Societal Transitions 3.
Lobel, supra note 2.

OECD, Committee on Consumer Policy, Protecting Consumers in Peer
Platform Markets: Exploring the Issues, Background Report for Ministerial
Panel 3.1, Doc No DSTI/CP(2015)4/FINAL (2016), online: <http://www.
oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DSTI/

CP(2015)4/FINAL&docLanguage=En>.

Arun Sundararajan, The Sharing Economy: The End of Employment and the
Rise of Crowd-Based Capitalism (Cambridge, MA: The MIT Press, 2016).
See Nick Srnicek, Platform Capitalism (Cambridge, UK: Polity Press, 2017);
Julie E Cohen, “Law for the Platform Economy,” 51 UC Davis L Rev 133.
Jeremias Prassl & Martin Risak, “Uber, Taskrabbit, & Co: Platforms as
Employers? Rethinking the Legal Analysis of Crowdwork” (2016) 37:3
Comp Lab L & Pol’y ] 619.

Valerio De Stefano, “The Rise of the ‘Just-in-Time Workforce”:
On-Demand Work, Crowdwork, and Labor Protection in the ‘Gig
Economy’” (2016) 37:3 Comp Lab L & Pol’y ] 471.

See e.g. Wyman, supra note 3.

But see Lobel, supra note 2 at 142—44 (arguing that “there is something
new and unique about the law of the platform” at 144).

See Wesley Newcomb Hohfeld, “Some Fundamental Legal Conceptions
as Applied in Judicial Reasoning” (1913) 23:1 Yale L] 16.

Karl Marx, Capital: A Critique of Political Economy, Volume I-Part I (New
York: Cosimo Classics, 2007) at 81.

1y


http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DSTI/CP(2015)4/FINAL&docLanguage=En
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DSTI/CP(2015)4/FINAL&docLanguage=En
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DSTI/CP(2015)4/FINAL&docLanguage=En

Page left blank intentionally



PART |

TECHNOLOGIES
OF REGULATION



Page left blank intentionally



CHAPTER |

Peer Platform Markets
and Licensing Regimes

Derek McKeel

I. Introduction

ecent debates about Airbnb, Uber, and similar “sharing”? plat-

forms have generated an apparent consensus. According to
policy reports published by governmental and intergovernmental
organizations, the platforms have benefits, but they also pose risks.
The platforms give consumers access to a wider variety of services at
lower costs; they also provide a flexible source of income for provid-
ers. However, peer-to-peer rentals and services threaten consumers’
safety and privacy; they may also give rise to contractual unfairness.
Most commentators agree that these problems would be appropri-
ately addressed through some form of regulation.

What form of regulation? This is where the consensus breaks
down. Some government authorities have tried to subject platform-
mediated services to rules designed for their analog counterparts,
such as hotels and taxis. However, proponents of the platforms are
generally critical of these rules. They claim that “self-regulation” by
the platforms would be more appropriate.

This debate over the appropriate form of regulation is compli-
cated by the presence of public licensing regimes. In many places
around the world, it is illegal to drive a taxi without some form
of prior authorization. Some jurisdictions also require licences for
operators of hotels. The platforms achieved their initial success by
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ignoring such licensing regimes, claiming (more or less plausibly) to
be exempt from them.

Debates over the “sharing economy” have therefore brought to
the fore a set of debates about the merits and demerits of licensing
as a form of governance. While licensing provides regulators with a
powerful instrument, licences have also been seen as an overly blunt
tool—and one that can fall into the wrong hands. Many scholars
have argued that licensing regimes are likely to generate economic
inefficiencies, political conflicts of interest, and arbitrary exercises
of power. In view of these pathologies, some scholars have argued
that licences would be better replaced with other policy instruments.

While acknowledging these critiques, this chapter emphasizes
that much depends on the details of licensing regimes. Such regimes
are highly variable. They can concentrate control in government hands,
or delegate it to private actors. They can impose major or only minor
barriers to entry, and they can do so formally or informally. In short,
the presence or absence of licensing is never an all-or-nothing question.

The recent experience of regulatory responses to sharing
econom” platforms bears witness to this need for nuance. In response
to the market disruptions generated by “sharing economy” platforms,
few governments have dispensed with licensing entirely. Instead,
they have made adjustments to existing licensing regimes; they have
also created new licences for platforms and providers. Moreover, even
if governments eliminate public licensing regimes, the platforms’
regulation of service providers who operate through their platforms
is akin to privately managed licensing. There is no guarantee that
such a regime will operate in the public interest; indeed, there are
reasons to suspect it will mainly serve the platforms’ private inter-
ests. The alternative of platform “self-regulation” therefore provides
no escape from the dilemmas associated with licensing.

The argument proceeds as follows. In section II of the chapter,
I summarize recent policy discussions undertaken by governments
and international organizations. These discussions have produced
an apparent consensus around certain issues, especially the need to
protect consumers from possible harms. However, they have also
revealed disagreement around other issues, including the application
of labour or employment law as well as the potential application of
competition law. Moreover, policy makers disagree over the proper
mechanisms for implementing consumer protection goals, especially
where licensing regimes are present.
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In section III of the chapter, I take a closer look at licences as
a legal technology. Licences have a long history; they are also a
ubiquitous feature of contemporary legal systems. Governments use
licences to pursue various forms of social and economic regulation.
Licences are useful to regulators because they provide an effective
means of enforcing standards. Nevertheless, licensing regimes have
often been the object of critiques, stemming from economic concerns,
political concerns, or various combinations of the two.

In section IV, I examine how these issues have been manifested
in the context of debates over “sharing economy” platforms, using
the licensing of hotels and taxis in Quebec as a case study. These
platforms have encroached on economic sectors historically subject to
licensing. In response, many jurisdictions have undertaken legislative
reforms; to clarify the applicability of the older licensing regimes,
to adapt them to the realities of new, digitally mediated services; or
to create new, bespoke licensing regimes for the platforms and their
users. Many governments have effectively implemented some kind
of compromise, treating incumbents and newcomers differently, rec-
ognizing each as occupying a certain niche in the market. In doing
so, not only have governments not abolished older licensing regimes,
they have often created new, separate licensing regimes for the plat-
forms or for providers. These regimes impose barriers to entry and
they often contain some form of supply management.

In section V, I consider the fact that, in functional terms, the
platforms operate more or less like private licensing regimes. Even
without state-imposed licensing, then, the platforms may be perfectly
capable of replicating the pathologies historically associated with
licensing regimes: there are tensions between the public interest
goals that platforms are expected to fulfill and the platforms’ private
interests; platforms are likely to engage in rent-seeking behaviour,
and they often behave arbitrarily. The superimposition of a public
licensing regime for platforms or providers may counter some of
these tendencies, but it may also reinforce them.

Il. Policy Consensus and Conflict

In the last few years, national and local governments around the
world have tried to respond to the policy challenges posed by peer
platform markets, such as Airbnb and Uber. Although responses
vary from one jurisdiction to another, it is also possible to identify
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an emerging consensus. This consensus focuses on consumer protec-
tion, understood to include issues of safety, privacy, and contractual
fairness. It also includes taxation. However, the consensus does not
extend to the labour issues arising from platform-mediated services,
nor does it extend to the application of competition law. Finally,
despite agreement on consumer protection objectives, there is no
consensus as to how these goals should be achieved. This last dis-
agreement is partly due to the presence of licensing regimes.

This consensus is on display in a number of policy documents
published by national governments and international organiza-
tions in 2016. I will review three of these documents in particular:
a report published by the Organisation for Economic Co-operation
and Development (OECD) in June 20162 a communication by the
European Commission (EC), also published in June 2016;+and finally
a report by the staff of the United States Federal Trade Commission
(FTC), published in November 20162 Of these three reports, the EC’s
is the only one that purports to represent the official views of the
organization that published it. Nevertheless, all three reports attempt
to stake out common ground among a diverse range of participants,
and all have received some kind of official endorsement.

The OECD report in question was prepared by a consultant,
Professor Natali Helberger of the University of Amsterdam, and
provided as a “background report” for the OECD’s “Ministerial
Meeting on the Digital Economy: Innovation, Growth and Social
Prosperity” in Cancun in June 2016. The declassified document is
entitled “Protecting Consumers in Peer Platform Markets: Exploring
the Issues.” As the title suggests, the report deals exclusively with
consumer protection issues; it excludes issues of taxation, labour,
sectoral regulation, and competition. The report proposes that, in
general, consumer protection laws (such as prohibitions on fraud and
other deceptive practices) should apply to peer platform markets. It
identifies a number of issues for discussion, including the reliability
of the platforms’ own trust mechanisms (such as pre-screening and
user ratings) and how these interact with more formal kinds of regu-
lation and self-regulation, as well as to what extent platforms should
be responsible (and legally liable) for the behaviour of their users.

In June 2016, the EC issued a communication entitled “A
European Agenda for the Collaborative Economy,” outlining its views
on the issues£In this document, the Commission highlights the eco-
nomic opportunities associated with the new platforms and argues
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that Europe should not miss out. It also acknowledges a number of
problems with the platform model, however, including uncertainty
surrounding application of existing laws (and possible exploitation of
these ambiguities, to the detriment of the public interest), as well as
divergent and fragmented regulatory approaches. It notes that under
European Union (EU) law, market access requirements for providers
(in effect, licensing requirements) must be non-discriminatory, mini-
mally restrictive, justified, and proportionate. It also notes that under
the EU’s e-Commerce Directive, platforms that are merely offering an
intermediation service (and not themselves providing the underly-
ing service) cannot be subject to prior authorization requirementsZ
It also notes issues related to protection of consumers and workers,
although it mainly focuses on legal ambiguities surrounding these
issues, without taking a particular stance.

The last report I will discuss is the FTC staff report, published
in November 2016, on the basis of a workshop that brought together a
series of experts in June 2015.8In this report, the FTC staff deals with
a wide range of policy issues, although it explicitly excludes ques-
tions of labour as well as questions of discrimination, finding that
these issues fall under the jurisdiction of other government agencies.
It calls for a “balanced” approach to regulation, taking into account
a number of policy priorities such as innovation, competition, and
consumer protection.

These policy reports bear witness to a consensus surrounding
the protection of consumers (and users more generally) in peer-to-
peer marketplaces. There is general agreement that consumer pro-
tection is an important regulatory goal. In a world of peer-to-peer
rentals and services, consumers need protection from accidents and
assaults. They also need protection against fraud and other deceptive
practices. Finally, they need protection against misuse of their per-
sonal information. In the context of the “sharing economy,” consumer
protection thus refers to the protection of platform users’ safety and
privacy as well as protection against fraud and other contractual
abuses. In many cases these concerns apply to users on both sides of
the transaction—to providers as well as consumers. In some cases, as
with regard to safety, it is a question of protecting users from other
users. In other cases, as with privacy, it is a question of protecting
users from the platforms.

The emerging policy consensus also addresses the question of
taxes. When the platforms first appeared, taxes were a controversial
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issue. The platforms initially took the position that, as mere technolog-
ical intermediaries, they were not responsible for any tax obligations
that might arise from the transactions. But under pressure from tax
authorities, the platforms have largely conceded this point; in many
jurisdictions, they have begun to collect and remit taxes directly on
behalf of providers, and to cooperate with tax authorities in other
ways2In the United States context, Shu-Yi Oei and Diane Ring have
noted that “sharing economy” services raise enforcement challenges,
but that they do not really challenge the basic concepts of tax law.2
This consensus is reflected in the reports I have summarized. The
OECD report does not address the issue of taxes. However, the EU
Commission’s communication concludes that platform economy ser-
vices should be subject to the same taxes as other services. The FTC
staff report notes a consensus that Airbnb hosts should be subject to
local hotel taxes, but also notes disagreement over the adequacy of
Airbnb’s tax collection efforts.t The policy consensus surrounding
taxation can be seen as reflecting the maturity of “sharing economy”
economic activities. Governments recognize that platform-based
services are playing a big role in the economy, and have concluded
that these services should contribute to public revenue.

However, there are three notable places where the policy
consensus surrounding peer platform markets breaks down. The
first area of disagreement has to do with labour. The platforms
mobilize millions of individual service providers. The platforms
consider these providers to be independent contractors, and they
have fought hard against legal challenges aimed at characterizing
them as employees. Indeed, the independent-contractor designation
is central to the platforms’ business model. Some commentators argue
that peer platform markets thus herald “the end of employment”
and the transition to a new age of entrepreneurship.2 However, as a
number of commentators have noted, including Harry Arthurs and
Marie-Cécile Escande-Varniol in this volume, there are significant
policy concerns surrounding the platforms’ treatment of service
providers. Providers often work long hours for limited revenue.
Moreover, their characterization as independent contractors rather
than as employees brings various disadvantages. It generally means
that they lack job security; they are precariously employed in the
“gig economy.” In many jurisdictions, the independent-contractor
designation also serves to exclude providers from protections, such
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as minimum wages, workplace accident insurance, and the right to
bargain collectively.2

The second disputed issue concerns competition. The platforms
are essentially networks, and they generate network effects. As with a
telephone network, or Facebook, the platforms” interest for any given
user depends on who else joins the network. At the early stages of
development, platforms face the chicken-or-egg problem of attracting
a critical mass of users.X4 Once the platforms have attained critical
mass, however, network effects may suffice to pull in everyone else.
Indeed, the major platforms’ business strategies (and their inves-
tors” behaviour) are consistent with a winner-take-all competition
for market share. There are signs that network effects have enabled
certain platforms to dominate their respective markets.22 This domi-
nance may enable these platforms to hold off competitors and to
collect rents.

However, it is not clear how competition law might respond to
this situation. In competition law, before one can reach a conclusion
about market power, it is necessary to define the relevant market.
Even in conventional industries, market definition is a notoriously
difficult exercise. Competition authorities typically use economic
tests to determine to what extent similar products are substitutable,
and within what geographic area, either on the demand side or on the
supply side. But there is no neutral criterion for determining at what
point a partially substitutable product constitutes a separate market.
This is inevitably a value-laden line-drawing exercise.®

In the context of “sharing economy” platforms, market defini-
tion raises particularly difficult questions. To what extent do the ser-
vices offered through the platforms compete with those of incumbent
industries? Do taxi drivers and Uber drivers offer basically the same
service? Or is the different process for obtaining a ride sufficient
to place them in a separate market? Do Airbnb hosts compete with
hotels, or are they offering something new? Market definition in the
“sharing economy” is further complicated by the distinction between
the platforms’ intermediation services and the services provided
through the platforms, such as rides and accommodations.Z Are these
part of a single integrated service, or are they two different kinds of
services, existing in two different markets? To the extent that they can
be separated, platforms may be intermediating “two-sided markets.”
The application of competition law to such markets is unclear.2

23



24

LAW AND THE “SHARING ECONOMY”

As Francesco Ducci notes in his contribution to this volume,
competition law has previously faced similar problems—but that
doesn’t mean that such problems are easily resolved. Of the reports
I have discussed, the FTC staff report is the only one to devote sig-
nificant attention to competition issues. The report acknowledges the
possibility that certain platforms have achieved market dominance.
However, it avoids taking any particular stance on this issue.

The third area of conflict concerns the means for achieving
consumer protection objectives. While there is a consensus as to
these objectives, opinions diverge as to the appropriate mechanism
for achieving them: whether the platforms can effectively protect
consumers through their own business practices, or whether state
regulation is required. The platform companies have often argued
for the effectiveness of their own bespoke systems of background
checks, inspections, peer ratings and reviews, insurance, and arbitra-
tion. Some commentators have championed platform self-regulation,
arguing that the state should only regulate where self-regulation is
inadequate.?

The reports I have summarized show no signs of a consensus
on this issue. The FTC staff report notes disagreement as to what
standards should apply, or who should set them. It endorses calls for
a “level playing field,” arguing that the same rules should apply to
new platforms as to traditional suppliers, although it notes a debate
over whether rules should be strengthened or relaxed. It devotes
considerable attention to user ratings and the debate over whether
these function as an effective mechanism for consumer protection.
The OECD report identifies a number of issues for discussion, includ-
ing the reliability of the platforms” own trust mechanisms (such as
pre-screening and user ratings) and how these interact with more
formal kinds of regulation and self-regulation, as well as to what
extent platforms should be responsible (and legally liable) for the
behaviour of their users.

The debate over the means for achieving consumer protec-
tion objectives is related to the debate over competition. This link-
age is due to the fact that the major platforms have encroached on
industries that have historically been subject to licensing regimes:
taxis and, to a lesser extent, hotels. In these and other industries,
consensus policy objectives such as safety and contractual fairness
have often been pursued through the mechanism of licensing. But
licences, even if merely intended to protect consumers, also have an
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impact on competition. Indeed, without exploring the issue in depth,
the OECD noted this relationship in its report:

[...] some consumer protection issues in peer platforms are inex-
tricably linked with competition concerns. For example, provid-
ers of goods and services in regulated sectors of the economy
often argue that failure to apply existing laws and regulations to
peer platform markets creates an unfair competitive advantage,
favouring market entrants at the expense of incumbents who
may be subject to regulatory structures that often are decades
old. Conversely, outdated regulations can entrench the status
quo and protect incumbents from competition by, for example,
maintaining overly restrictive measures that discourage entry
by innovative new providers. In addition, peer platform mar-
kets tend to feature “network effects” that may lead to market
concentration and potential competition issues.22

The presence of licensing regimes therefore drives another set of
cracks through the consumer protection consensus. If they are
going to protect consumers, governments and legislators must
decide whether to do this within the framework of existing licensing
regimes or through some other mechanism. In order to understand
what is at stake in these choices, it is worth taking a closer look at
licences as a policy instrument.

lll. Public Licensing Regimes

Licences are a ubiquitous yet poorly understood feature of contem-
porary law and governance. Governments use licences to pursue
an enormous variety of policy objectives. The details of licensing
regimes are just as varied. Nevertheless, licensing regimes have
also been the object of strident critiques. Critics have alleged that
such regimes give rise to arbitrary exercises of power, that they are
economically inefficient, and that they serve the private interests of
particular groups rather than the public interest.

A number of authors have noted the ubiquity of licensing
regimes and their application to a wide range of subject matters,
ranging from drilling for oil to keeping a dog.2* Typical objects of
licensing regimes include professions, other occupations and com-
mercial activities, the marketing of certain products, and certain uses
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of land.22 Official terminology varies, with some licences labelled
as permits, approvals, authorizations, and so on (or, in the case of
taxis, plates or medallions); in this paper, I use “licence” as a generic
category.

A licence is best defined in functional terms. Issalys and
Lemieux describe a licence as “a permission, often subject to condi-
tions, given by a government authority to a natural or legal person,
to carry out an act or to exercise an activity that would otherwise
be illegal”2 [author’s translation]. In this chapter, I have chosen to
adopt Issalys and Lemieux’s definition because it succinctly expresses
common-sense understandings of licences in Canada and in related
legal systems.

This definition specifies that the underlying activity would be
illegal without authorization. This requirement serves to distinguish
licences from other legal forms, such as contracts or corporate orga-
nization, in which the state recognizes (and agrees to enforce) certain
private arrangements that would nevertheless be legal even in the
absence of state approval. Marriage belongs to the same category:
although many jurisdictions retain the formality of a “marriage
licence,” one can enter into a conjugal relationship without one. The
fact that licences are mandatory also serves to distinguish licences
from certification schemes, which may confer advantages on those
who comply with their terms, but are legally optional.2

The definition I have adopted is largely functional. However, it
also contains a formal element in its reference to government author-
ity. This term links licences to the exercise of public power. Although
the concept of a “licence” plays a prominent role in private law (and
by extension, in intellectual property law), the “licence” granted by a
possessor of property is excluded from the definition. Moreover, this
definition excludes private certification schemes that operate without
a formal grant of state authority, even when they effectively serve
to control access to a particular activity, as is the case with many
sports associations.2 However, as I shall argue in section V, below,
such private arrangements may closely resemble public licensing
regimes in functional terms.

The power to issue public licences may nevertheless be conferred
upon various kinds of authorities. Licences may be issued by govern-
ment departments or by arm’s-length agencies. As Mariana Valverde
has noted, licensing may be a preferred technique of local authori-
ties in Canada and in other countries where municipal powers have
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evolved from pre-modern modes of governance.2 Licensing powers
may also be delegated to private organizations, as occurs most typi-
cally when professional associations act as self-governing bodies.

When licensing is delegated to private entities, it may operate
as a form of co-regulation or self-regulation, with a governmental
authority setting general objectives, and a private body authorized to
develop these goals into detailed requirements. Such self-regulatory
arrangements may be seen as more efficient than top-down, govern-
mental command-and-control arrangements. In principle, they allow
regulated entities to make use of their knowledge and expertise in
order to determine the most cost-effective way of complying with
public standards. In addition, under such self-regulatory arrange-
ments, the costs of running the regime may be borne by the regulated
industry or profession, through the payment of fees, rather than
imposed on taxpayers.

Not only the identity of the issuer but also the design features of
licensing regimes may vary considerably. Licences may be issued for
an indeterminate period, or they may be subject to periodic renewal.
Licences may be free, or they may be subject to fees. The fees may be
calculated to cover the costs of running the licensing regime. Licences
may attach to particular individuals (as with driver’s licences or with
professional qualifications), or they may be transferable. Licences
may be issued to anyone who asks, or they may require the applicant
to prove compliance with certain standards.2 Licensees may or may
not be subject to ongoing testing or inspection to ensure that they
continue to meet these standards. The licensing regime may also
be coupled with a system for price regulation, in which licensees
agree to market their services only at prescribed rates. The licensing
regime may or may not set a limit on the total number of licences
issued, or delimit geographic areas in which licensees can exercise
their activities; to the extent that it does so, it may come to resemble
a public franchise or a quota system.2? In practice, high standards for
licensing may also implicitly function as quantitative restrictions, as
with London’s “knowledge” requirement for cab drivers.:

In addition to these variable design features, licences can also
have various formal legal characterizations. In some cases, especially
where licences are transferable, they may be treated as a form of
property2 In other cases, especially with regard to public franchises,
the relation between the issuing authority and the licensee may take
the form of a contract.
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Licensing regimes nevertheless have certain features in com-
mon. By definition, licences involve authorization for some activity,
often subject to conditions. A standard feature of licences, then, is
the possibility of suspension or revocation should the licensee fail to
respect the conditions. Performance of the activity without the licence
may be punishable with more directly coercive sanctions, including
fines or imprisonment. Licences therefore provide regulators with a
“big stick”: even if licences are rarely revoked, the mere threat of such
a severe sanction may induce licensees to cooperate. Authors such as
Ayres and Braithwaite have therefore endorsed the use of licensing
as part of a “pyramid of enforcement strategies.”2?

Licensing may serve multiple purposes. Licences are typically
associated with the enforcement of standards for quality or safety.
The prior verifications required to obtain or renew a licence may be
seen as a way of preventing accidents or frauds. All kinds of licences,
from professional qualifications to aircraft safety certificates, are typi-
cally justified on such public interest grounds. As I have noted, the
standards associated with licensing may be coupled with implicit or
explicit quantitative restrictions. Such restrictions are usually justified
as ways of limiting negative externalities (such as pollution) or fore-
stalling wasteful competition (in situations that approximate natural
monopolies). In addition, licensing regimes may have other primary
or secondary purposes. In some cases, the licence mechanism mainly
serves to raise revenue: it is an indirect tax. In other cases, the informa-
tion gathering and surveillance associated with licences may become
ends in themselves, contributing to techniques of social control

It is important to note that licences are only one possible way
of enforcing standards, and that other policy instruments might be
more or less able to achieve the same goals. Alternatives include
prohibitions backed by penalties (perhaps backed by powers of
investigation); tort liability; taxes; subsidies; government contracting;
information and propaganda; or public ownership and management.
Indeed, in many circumstances, licences are used in combination
with some of these other instruments. For example, the goal of road
safety is achieved not only through the licensing of drivers but also
through speed limits, criminal prohibitions on drunk driving, manu-
facturing standards for cars, public ownership and maintenance of
highways, awareness campaigns that warn of risks, and so on.%

Given the power of licences and their application to so many
areas of governance, licences have attracted certain critiques. Four
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major strands of critique can be identified. The first strand, associated
with liberal values of individual freedom and the rule of law, stresses
the enormous power associated with licensing and its potential for
abuse. In his 1964 article “The New Property,” Charles Reich iden-
tified licensing (alongside grants, benefits, services, employment,
procurement contracts, and so on) as a form of “government largess”
that was playing an ever greater role in modern society3¢ Reich
highlighted the fact that licences could often be refused or revoked
arbitrarily, on the basis of prejudices or political biases, and that
those subject to such decisions often had little access to procedural
protections. In Canada, similar concerns emerged from the case of
Roncarelli v Duplessis, after the premier of Quebec had a restaurateur’s
liquor licence revoked in retaliation for the latter’s support for the
distribution of “seditious” literature by Jehovah’s Witnesses.Z

In order to overcome official arbitrariness in licensing decisions,
critics such as Reich have looked to administrative law, arguing for
substantive limits on refusals and revocations, procedural protec-
tions, such as the right to a hearing, and an obligation for licensing
authorities to offer reasons for their decisions. Indeed, since the 1970s,
administrative law in some jurisdictions has evolved in such a way
as to respond to these critiques. In Canada, relevant developments
include the sidelining of the distinction between administrative and
quasi-judicial decisions and the recognition of a generalized duty of
fairness in administrative decision-making 3 Relevant developments
also include judicial review of the reasonableness of discretionary
decisions and the recognition that administrative authorities may
(under some circumstances) have a duty to provide reasons for their
decisions2 In Quebec, the legislature has codified licence holders’
and applicants’ rights to be heard as well as licensing authorities’
duty to give reasons.4 Nevertheless, the procedural protections asso-
ciated with licensing regimes are nowhere near as strong as those
associated, for example, with criminal law. Although the common
law provides a default set of procedural principles, it is generally
open to legislatures to derogate from these requirements.4

A second strand of critique is closely related to this first strand,
but focuses on licences that restrict the use of private property, such
as building permits and pollution controls. For libertarian critics of
the administrative state like Richard Epstein, such licences consti-
tute another form of government overreach, and should be severely
curtailed.£
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The third strand of criticism comes from economists, who are
wary of the inefficiencies associated with licensing. Where licens-
ing regimes restrict the use of private property, they may be seen
as hindrances to development, diminishing the general welfare.&
Alternatively, where licences restrict particular economic activities,
they may be seen as imposing barriers to market entry, limiting
supply.2 Depending on the dynamics of the market, such regimes
may generate higher prices for consumers and corresponding rents
for licence-holding producers. These effects are most likely exacer-
bated when authorities place explicit quantitative restrictions on the
number of licences. Some economic analysts argue that (voluntary)
certification schemes could substitute for licensing regimes in many
circumstances. Such regimes could arguably be used to uphold stan-
dards, providing consumers with reliable information about quality
and safety, while lowering barriers to market entry.4

A fourth strand of critique, associated with public choice theory,
focuses on the politics as well as the distributive effects of licensing.
This fourth strand of critique is often coupled with the third strand—
the critique of economic inefficiency. Noting the cartel-like effects of
licensing regimes, public choice critics have argued that such regimes
serve the private interests of licence holders more than they serve
the public interest.4 Such critics argue that licensing regimes have a
regressive impact on distribution, by limiting the supply available to
consumers and enabling licence holders to extract rents. These crit-
ics also argue that the existence of many licensing regimes can best
be explained in terms of regulatory capture: the regulated industry
manages to exert a disproportionate influence over the authority
meant to regulate it. The exercise of licensing powers by private enti-
ties, such as professional bodies, may be seen as the ultimate form
of regulatory capture.

These four strands of critique are not mutually exclusive.
Indeed, the fourth strand combines elements of the third strand,
and may borrow from the first and second strands as well. In the
worst-case scenario, licensing regimes may be seen as the exercise of
coercive state powers, serving private or bureaucratic interests at the
expense of the general welfare, and often exercised in an arbitrary
or capricious manner. To the extent that these charges are accurate,
licensing regimes have a lot to answer for.

Nevertheless, even those who are critical of licensing regimes
acknowledge that they may serve legitimate public purposes. Epstein
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admits that “we cannot (and should not) strive for a permit-free
society.# From an economic standpoint, Anthony Ogus identifies
cases where licensing helps to provide private actors with relevant
information, to reduce externalities, to paternalistically protect
individuals from the poor choices they might otherwise make, or
to implement a distributive policy.4# The persistence of licensing
regimes therefore cannot be wholly explained in terms of interest
group politics. In economic terms, whether the benefits of licensing
regimes outweigh their costs is likely to depend on the circum-
stances. Moreover, when undertaking such a cost-benefit analysis,
one must consider the fact that alternative policy instruments would
also have costs as well as benefits.42 In addition, where tradable
licences are already in place and have acquired a significant value,
the dilution or elimination of these licences raises important distribu-
tive concerns—as Eran Kaplinsky highlights in his contribution to
this volume.

Finally, it is important to recall that licensing regimes often
serve multiple purposes, which may not be easily separated. If a
licensing regime is dismantled, it may not be easy to find an appro-
priate substitute. Moreover, even if one can conceive of an alternative,
this does not mean that it will be easy to implement: one must keep
in mind that there are limits to human beings’ capacity for collective
organization.2® In particular, policy makers never start with a blank
slate; they often face the challenge of creating new systems of gover-
nance out of old ones that have outlived their usefulness. However,
these older systems of governance may also help define the ends that
are deemed to be worth pursuing3* Licences are therefore destined to
remain part of the regulatory apparatus of the administrative state,
at least for the foreseeable future.

IV. Public Licensing Regimes and the Arrival of “Sharing
Economy” Platforms

The arrival of “sharing economy” platforms has created dilemmas
for policy makers, especially with regard to licensing regimes.
Many such platforms encourage individuals to undertake economic
activities that have historically been subject to licensing. How should
legislators and governments respond? In this section, I illustrate
the complexity of these dilemmas through a study of hotel and taxi
licensing in the province of Quebec. These examples demonstrate
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that when licensing regimes are challenged, legislators may respond
in a number of ways. These responses include modifying existing
regimes or creating new ones. These solutions may help mitigate
the problems associated with older licensing regimes, but they may
also create new problems, including new barriers to entry and new
concentrations of market power.

In Quebec, “establishments providing accommodation to tour-
ists in return for payment” are subject to a mandatory classification
system.32 Anyone operating such an establishment must first obtain
a classification certificate, which means that the system is, in effect,
a licensing regime. Although legislation empowers the minister of
tourism to issue certificates, the minister has delegated the manage-
ment of the system to an industry association, the Corporation de
I'industrie touristique du Québec (CITQ).22 To obtain a classification
certificate, one must apply to the CITQ. If the CITQ approves, it
issues the certificate, with a rating from zero to five stars, along with
a physical sign, which must be prominently displayed at the main
entrance to the establishment. The CITQ also conducts inspections to
verify that certificate holders maintain quality standards appropriate
to their classification. Certificate holders must pay an annual fee to
the CITQ (starting at $247.78 in 2017).2¢ The Act establishes significant
fines (starting at $2,500) for anyone operating a tourist accommoda-
tion establishment without a certificate.3

Taxis, in Quebec, are subject to three different kinds of licences:
owners’ permits® drivers’ permitsZ and intermediaries’ permits.®
Owners’ permits are issued by a provincial arm’s-length agency,
the Commission des transports (which also sets taxi fares)3 The
Commission also issues intermediaries’ permits for places outside
Montreal. Drivers’ permits, outside Montreal, are issued by the Société
de l'assurance automobile du Québec (SAAQ), the provincial motor
vehicle regulator and insurer. In Montreal, a municipal arm’s-length
agency, the Bureau du taxi, is responsible for issuing drivers’ permits as
well as intermediaries” permits. Four out of eleven seats on this agen-
cy’s board are reserved for industry representatives. It is an offence
to offer taxi transportation services without an owner’s and a driver’s
permit,% and it is an offence to provide taxi advertising, dispatching,
or similar services in certain areas without an intermediary’s permit&

The licensing regime for taxis clearly establishes barriers to
market entry for would-be providers. Owner’s permits (equivalent to
other jurisdictions’ plates or medallions), are subject to quantitative
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restrictions. Although the Commission stopped issuing transferable
owner’s permits in 2000, permits issued before November 15, 2000,
are fully transferable; they can be bought, sold, and leased. According
to media reports, some owner’s permits for Montreal were traded for
over $200,000, prior to the arrival of Uber.% The high cost of owner’s
permits means that many drivers must either lease these from permit
owners or borrow heavily in order to purchase one for themselves.&2
Driver’s permits, for their part, are subject to examinations® and
police background checks.® Drivers must also be sufficiently fluent
in French.£ In some locations, a prospective driver must also com-
plete a training course.&

With regard to hotels, the CITQ’s classification certificates are
not subject to such quantitative restrictions. Nevertheless, fees and
bureaucratic processes are likely to discourage those who might have
entered the short-term rental market on a casual basis.

It is important to recognize that barriers to entry are not just a
product of these licensing regimes themselves, but also of the way
these regimes interact with other systems of public and private
regulation. For example, under the CITQ’s classification scheme,
municipalities may veto applications for tourist accommodation
establishments located in their territory if they consider that the pro-
posal would be inconsistent with their zoning bylaws.% Such bylaws
may restrict tourist accommodation establishments to commercial
areas or impose separation distances between such establishments.%

In addition, the CITQ’s classification scheme intersects with the
legal regime for rental property. Quebec tenants must obtain their
landlord’s approval before subleasingZ2 In 2016, Quebec’s rental hous-
ing tribunal, the Régie du logement, made it clear that this provision
applies to short-term Airbnb rentalsZZ Shortly thereafter, the same
tribunal authorized a number of landlords to evict tenants who had
been subleasing their apartments on Airbnb without permission.2

In the case of taxis, the sectoral licensing regime intersects with
the general licensing regime for drivers and vehicles. In Quebec, the
SAAQ is responsible for testing all drivers, registering all vehicles,
and managing a public system of insurance for driving-related
injuries. Taxi drivers in Quebec must not only have regular drivers’
licences, they must have higher, commercial-grade licences, known
as “Class 4C.”22 In order to obtain such a licence, the driver must
undergo a medical examination, have his or her vision checked, and
pass a written test.zt
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When “sharing economy” platforms like Airbnb and Uber
arrive on the scene, lawmakers in jurisdictions with licensing regimes
like Quebec’s have faced a set of interconnected normative questions.
First, should platform-based service providers be subject to the exist-
ing licensing regimes, or should they be exempt? Second, should
existing licensing regimes be preserved, or does the arrival of the
platforms mean that they should be modified or even dismantled?

In Quebec, the government’s initial response (beginning in
2014) was that the existing regimes should apply to these new ser-
vices. In 2015, the Quebec legislature reformed the Act Respecting
Tourist Accommodation Establishments and its accompanying regula-
tions in order to provide for more inspectors and to toughen the
penalties for unlicensed establishments?s The minister of tourism
explained the reform as part of a crackdown on “illegal hotels.”28
The Quebec government took a similar line in response to Uber. The
minister of transport emphasized that Uber drivers” activities were
illegalZZ In 2015 and 2016, the Bureau du taxi of Montreal seized
hundreds of vehicles from Uber drivers.Z Defenders of the existing
licensing regimes, especially those in the conventional taxi industry,
accused Uber and its drivers of unfair competition and launched
a class action against Uber.Z2 Tax authorities also targeted Uber’s
Quebec offices for investigation, leading to protracted litigation.%

The new platforms and their defenders generally responded
to these attacks in two ways. On one hand, they dodged the legal
questions, claiming that the informal, digitally mediated nature of
the activities undertaken by their providers somehow fell outside
the existing licensing regimes.& On the other hand, they mounted
a full-throated critique of existing licensing regimes. In the case of
Uber, they argued that taxi licensing was a thing of the past, and that
Uber represented the future They described the taxi industry as a
legalized cartel, extracting rents and providing mediocre services to
the public.® In effect, these arguments turned the “unfair competi-
tion” argument on its head: the platforms and their allies presented
themselves as the true champions of a competitive marketplace.

In fact, the government’s defence of the existing licensing
regimes was not absolute. The government showed a willingness to
compromise. With regard to tourist accommodations, the govern-
ment issued a regulation specifying that the classification scheme
only applies to spaces that are offered for rent, for periods of thirty-
one days or less, “on a regular basis.”% The Ministry of Tourism
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subsequently issued an interpretation bulletin stipulating that “a
regular basis” means anything more than once per year.

In the case of taxis, the government sent mixed political sig-
nals. In January 2016, the minister of transport, who had taken a
hard line against Uber, was replaced with a minister who was seen
as more conciliatory.8® Taxi authorities continued to seize vehicles,
and the new minister was loudly critical of Uber. Nevertheless, the
government stopped short of shutting down Uber altogether. The
government discussed measures that would truly have prevented
Uber from functioning—such as suspending the driver’s licences of
Uber drivers—but never undertook such measures.Z Uber continued
to operate in Quebec, and remained popular.

Such mitigated responses show that the initial questions I have
identified—whether or not to subject the new platforms and provid-
ers to existing regimes, and whether or not to dismantle the existing
regimes—are not in fact all-or-nothing questions. Regulators may
decide to compromise with regard to one, the other, or both. Such
compromises may be achieved on a somewhat improvised basis,
as in Quebec, or they may be more carefully planned. For example,
regulators may decide to retain the existing licensing regime, but
nevertheless set a threshold that allows some platform-based provid-
ers to legally operate without a licence. Alternatively, regulators may
apply the same licensing requirements to everyone, but nevertheless
lighten these requirements to accommodate platform-based provid-
ers. Finally, regulators may simultaneously lighten the licensing
requirements and exempt some providers from their application.
These possibilities suggest that the initial questions I identified might
be reformulated as follows: first, to what extent should platform-based
service providers be subject to the existing licensing regimes, and
to what extent should they be exempt? Second, to what extent should
existing licensing regimes be preserved, and to what extent should
they be modified?

The answers to these questions will help to define the boundar-
ies between different markets (or market segments) and to determine
respective barriers to entry. They will inevitably have an impact on
competition and market power. If a low threshold is established
for the applicability of the licensing regime, or if the requirements
associated with licensing remain high, this will work to the advan-
tage of incumbents and may hinder the market entry of platforms
and platform-based providers. If a high threshold is established for
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applicability or if the requirements associated with licensing are sig-
nificantly lowered, this will weaken incumbents and make it easier
for the platforms to launch.

The approaches I have discussed so far involve either subjecting
incumbents and newcomers to the prevailing regime or exempting
at least some newcomers from such a regime. However, legislators
in some other jurisdictions have taken another track, creating new
kinds of licences for platform-based service providers. Legislators
in some jurisdictions have begun to regulate Airbnb hosts using the
mechanism of licences, as with San Francisco’s Short-Term Rental
Registry® and Amsterdam’s “Private Holiday Rental” law.22 Some
jurisdictions have required Uber drivers to obtain special licences,
distinct from taxi licences.22 The creation of separate licensing
regimes for platform-based providers involves a departure from
the “level playing field” idea, invoked both in defence of and as an
attack on existing licensing regimes. It means treating platform-based
services differently. Such licensing regimes also impose a degree
of formality on platform-based services, in tension with the casual
ethos the platforms have promoted. Nevertheless, under considerable
public pressure, the platforms have accepted such requirements in
many jurisdictions.

In the design of these new licensing regimes for platform-based
providers, governments have generally eschewed quantity-limited,
tradable licences, recognizing how such licences have the potential
to disproportionately serve private interests.2! Nevertheless, the
new licensing regimes still impose barriers to entry. Indeed, in some
cases, these regimes contain measures that seem designed to limit
supply. One example of supply management can be seen in expen-
sive licensing fees for platform-based providers.2 Another example
is found in the placing of limits, or ceilings, on providers’ activity,
such as weekly limits on Uber drivers’ hours,2 or annual limits on
short-term rentals.24

Whether or not the effort to restrict supply is intentional, sepa-
rate licensing regimes for platform-based providers have the effect
of drawing boundaries between different market segments.%2 As
with thresholds that exempt some providers from licensing require-
ments, the impact on competition and market power will depend
on the details. Lax licensing regimes for providers will work to the
advantage of the platforms. Restrictive licensing regimes, if enforced,
may amount to bans.
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Not only have some jurisdictions established separate licensing
regimes for providers, some have established such regimes for the
platforms themselves. California was a pioneer in this regard, with
its 2013 certification of Uber and Lyft as “transportation network
companies” (TNCs).2 Such licensing regimes allow the state to
control entry into the market for intermediation services. They also
enable the state to delegate certain regulatory tasks to platforms,
making the platforms responsible for ensuring that their drivers
respect certain standards. As Katrina Wyman argues, there is little
indication that such licensing regimes reflect evidence-based consid-
eration of optimal regulatory design. In many cases, such regimes
are the outcomes of negotiations between governments and platform
companies, and there is evidence of regulatory capture: for example,
through the requirement that the platforms pay significant licensing
fees (sometimes in the hundreds of thousands of dollars), which will
make it more difficult for new platforms to compete.Z

In Quebec, the government has yet to create any novel licensing
category for platforms or for providers in either the hotel or the taxi
sectors. Instead, in each sector, it has nominally attempted to retain
the notion of a level playing field and a single regulatory regime.
Nevertheless, in the case of Uber drivers, it has created something
akin to a separate licensing regime, at least on a temporary basis. In
September 2016, the government agreed that, on an experimental basis
for one year, Uber drivers could operate without traditional taxi own-
ers’ permits. In exchange, Uber would pay the government a per-ride
fee, to be funnelled towards the modernization of the taxi industry.2®
This fee starts at go cents per ride, if Uber drivers in the province are
collectively on the road for less than 50,000 hours in a given week; over
50,000 hours, the fee is s1.10 per ride; it goes up to $1.26 per ride if Uber
drivers in the province are on the road for more than 100,000 hours in a
given week. Uber must also pay the government an additional 7 cents
per ride “to take into account the insurance costs incurred in the taxi
industry.” The agreement also requires Uber to set its minimum fare at
$3.45, the same base fare established for taxis by the Commission des
transports. Uber must also apply for a taxi intermediary’s permit. In
some respects, the agreement is akin to granting Uber a certain num-
ber of taxi owner’s permits, albeit on per-hour rather than a per-vehicle
basis. However, Uber drivers can only solicit passengers through the
Uber smartphone application; unlike incumbent taxis, they may not
pick up passengers who simply hail them on the street.22
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The agreement between the government and Uber also imposes
certain conditions on Uber drivers. Uber is responsible for carrying
out background checks on its drivers and making sure that vehicles
are properly registered, inspected, and insured. Uber drivers must
hold commercial-grade drivers’ licences. The entente between the
government and Uber clearly provides some advantages to Uber
drivers: it sets aside the greatest barrier to entry in the taxi market—
the requirement of an owner’s permit—and allows drivers to oper-
ate legally. But it also subjects them to new licensing requirements,
negotiated between Uber and the government behind closed doors.
And the enforcement of these requirements is in the hands of Uber,
rather than those of a government agency.

The arrival of “sharing economy” platforms has therefore not
necessarily led to the dismantling of licensing regimes. Nor, in their
responses to these platforms, have policy makers necessarily estab-
lished a “level playing field” for incumbents and newcomers. Instead,
many government authorities have, through their design of licensing
regimes, effectively, carved up the market between incumbents and
newcomers. And in doing so, they have in some cases delegated a
certain amount of regulatory authority to the platforms.

V. The Platforms as Private Licensing Regimes

For some commentators on the “sharing economy,” peer platform
markets provide an alternative to state licensing as a way of ensur-
ing safety, privacy, and contractual fairness. The platforms are in a
position to supervise the conduct of providers and to discipline them
if they fail to meet certain standards. However, in carrying out these
functions, platforms may function more or less like private licensing
regimes. And as private licensing regimes, the platforms may repro-
duce the pathologies associated with publicly mandated licensing.
They may place providers in a precarious position, and they are
unlikely to operate in the public interest. These pathologies are only
reinforced when the state formally delegates regulatory authority to
the platforms through a public system of platform licensing.
Platforms such as Airbnb and Uber are generally considered
private actors. In their original form, such platforms did not pur-
port to exercise any regulatory authority delegated by the state.
Instead, they developed software programs (protected by copyright
law) and they used private law—contract law—to grant access to
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this intellectual property. Providers and consumers who use these
platforms’ software enter into licensing agreements, consenting to
use the software according to the stipulated terms and conditions.
However, the word “licence” is used here in a sense borrowed from
property law, distinguishable from the administrative licensing
regimes I have described. Because they rely on the mechanisms of
private law, the platforms do not qualify as licensing regimes under
the definition I have employed.

Nevertheless, such platforms operate in ways that mirror the
operation of licensing regimes. In order to provide services through
a platform, one must obtain the prior authorization of the platform
company. Such authorization may be granted lightly, or it may be
subject to tests, inspections, and background checks. Moreover, those
who obtain this authorization are subject to ongoing monitoring. The
platform collects data on every transaction; in the case of Uber, it can
monitor the geographic location of its users. In some cases, providers
may be subject to periodic inspections. In other cases, user ratings,
reviews, and complaint mechanisms may perform a similar function.
The platforms retain the discretion to banish providers who fail to
meet their expectations.

In many respects, then, the platforms resemble private regula-
tory systems. Verifications and monitoring are used to ensure com-
pliance with quality and safety standards. Uber sets a maximum age
for its vehicles, and requires vehicles to undergo regular inspections.
Uber once boasted that its drivers were subject to an “industry lead-
ing” system of background checks (a claim that it later renounced
under the pressure of a class-action lawsuit).222 Even more funda-
mentally, elements of the platforms’ software make certain deceptive
business practices less likely. These elements include the fact that
payment must pass through the platform. In the case of Uber, they
also include the standardization of fares (and the regulation of routes
taken by drivers). Such mechanisms are praised by certain business
authors for fostering the trust that encourages consumers to enter
into online transactions.t2

Of course, it is generally acknowledged that the platforms’
regulatory regimes are not self-contained systems, and that they
operate in tandem with state regulatory regimes. For example, the
safety of an Airbnb rental depends in part on the application of
building safety standards, which are not monitored by Airbnb but
rather by other public and private actors. Uber requires its drivers to
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hold drivers’ licences, issued by public authorities. Although Uber
conducts its own driver background checks in some cities, in other
places, public authorities have insisted on carrying out their own
background checks on Uber drivers.22 In some places, Uber has even
agreed to make access to its platform conditional on the obtaining
of a sector-specific licence issued by a state authority. For example,
Uber initially operated with licensed limousines or other luxury
vehicles, and this is still the case in some jurisdictions.’2 Moreover,
as discussed in the previous section, the platforms have sometimes
accepted the imposition of a distinct licensing regime for platform-
based providers.

Of course, the platforms differ from public licensing regimes
in certain respects as well. Most importantly, while the platforms
control access to their own software, they do not necessarily control
access to the industry or the economic sector in question. In prin-
ciple, they may face competition from other platforms. One might
therefore argue that it is possible for providers to enter the market
without having access to the platforms.

However, the competition faced by the platforms may be more
apparent than real. In practice, network effects may bar competing
platforms from entering the market. Other factors may reinforce
these dynamics as well. A platform’s possession of data generated
by millions of repeated uses may enable it to refine its algorithms in
such a way that competitors will not be able to replicate.’24 Together,
these effects may provide some platforms with an effective monopoly
on intermediation services in a given sector, controlling entry for
would-be providers—and functioning as an all but mandatory licens-
ing regime.

In fact, with their recent legislative changes, some jurisdictions
have formalized the platforms’ role as licensing regimes, officially
delegating to the platforms the power to issue a public licence. This is
the case notably in the state of Massachusetts, where a statute legaliz-
ing TNCs was enacted in 2016.1% The statute establishes a mandatory
system of “transportation network driver certificates.” The statute
specifies the requirements for the issuance of these certificates (for
example, the driver must be at least twenty-one years of age, have
an appropriately registered vehicle and insurance, satisfy require-
ments related to criminal background and driving records, and so
on). However, the TNC is responsible for issuing the certificate.X2®
In Massachusetts, public authorities have effectively taken control
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of the private licensing regime, but then formally delegated control
of this regime back to the platform, in a manner that parallels older
systems of professional licensing.

But even in the absence of such formalization, the platforms, as
private licensing regimes, may exhibit many of the pathologies typi-
cally associated with publicly mandated licensing regimes—and in
some cases, they may be worse. Publicly mandated licensing regimes
must at least maintain a pretence of operating in the public interest.
The platforms have no such pressure.

The clearest way in which platforms may serve their own
private interests at the expense of the public interest is through the
extraction of rents—the exercise of market powerZ Extraction of
rents by the platforms may be masked by the fact that the platforms
often provide low prices for consumers. However, such low prices
do not necessarily mean that the platforms lack market power. It
seems likely that, in keeping with a two-sided market strategy, the
platforms are extracting rents from one group in order to subsidize
participation by another group.i®® Acting as intermediaries, the
platforms may charge high prices on one side of the market in order
to offer low prices on the other side. While passengers may find
Uber relatively cheap, Uber extracts a large portion of the fare—as
high as 30 per cent in some places.’2 In effect, Uber extracts rents by
charging drivers a high price for its intermediation service. To the
extent that Uber faces competition (from taxis, or from other platform
companies such as Lyft), it may have to keep fares low in order to
attract passengers. But this dynamic certainly works to the detriment
of drivers, and therefore raises distributive concerns.

The two-sided market dynamic also implies that rent-seeking
need not be coupled with limits on supply. In effect, if platforms are
competing for market share on one side of the market (passengers),
it may be in their interest to increase supply on the other side of the
market as much as possible (drivers). It is in Uber’s interest to have
more drivers on the road at any given time in order to reduce pas-
senger wait times, whereas for drivers, such increased supply means
more downtime spent waiting for rides.22 Moreover, Uber’s optimal
number of drivers on the road may not correspond to the social
optimum, when one takes into account externalities such as traffic
congestion, accidents, and pollution. In short, supply management
by platforms may be inefficient.
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The tension between the platforms’ private interests and the
public interest has also been revealed through subtler issues in regu-
latory design. For example, should Uber drivers be required to submit
to background checks by a public authority, or can Uber be relied
upon to carry out its own background checks? Such background
checks serve Uber’s interests as well as the public interest. However,
Uber may have an interest in carrying out such checks more strictly
or more leniently than the public interest would warrant, depending
on its profit-making objectives

The platforms’ control of a private licensing regime may give
rise to arbitrary exercises of power. The platforms retain the discre-
tion to banish providers who fail to meet their standards. They may
exercise this discretion fairly or unfairly. In the case of Uber drivers,
there has been considerable scrutiny of the fact that drivers are ban-
ished when their star rating falls below a certain level X2 Continued
access to the platform therefore depends on customer satisfaction;
however, it may also depend on customers” whims and prejudices.
Just as importantly, providers have raised concerns about the plat-
form companies’ unilateral modifications of their terms and condi-
tions, which can have an enormous impact on providers” work.22

Finally, the shift from public to private licensing regimes does
not obviate concerns about regulatory capture. Indeed, by displacing
public licensing regimes and purporting to exercise licensing func-
tions themselves, the platforms may be understood as having devised
a more effective form of regulatory capture. The fact that TNCs have
accepted for themselves public licensing arrangements that will serve
as bars to potential competitors add to these suspicions of regulatory
capture.’ The platforms must cooperate with public officials when
necessary to head off political opposition. But the day-to-day opera-
tion of the system is entirely under their control.

In short, the platforms should not be seen as easy deregula-
tory substitutes for ossified licensing regimes. Instead, it must be
recognized that the platforms operate as private licensing regimes.
The platforms are able to reproduce some of the advantages of
public licensing regimes, but they are also perfectly capable of
reproducing these regimes’ disadvantages. If state-imposed barriers
to entry are eliminated, platform-imposed barriers may take their
place. Eliminating or weakening existing licensing regimes so as to
reduce barriers to entry does not necessarily eliminate the problem
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of barriers to entry. It may simply amount to a delegation of barriers
to entry, shifting them from public into private hands.

The recognition that platforms may function as private licensing
regimes makes it necessary to revisit the analysis, set out earlier, of
the new public licensing regimes that have been designed for these
platforms and their providers. It must be acknowledged that such
arrangements effectively establish mixed public-private licensing
regimes, in which private actors (the platforms) are asked to imple-
ment public interest goals, but in which these public requirements
will conflict to some extent with their private interests. If providers
are subject to distinct licensing regimes, this means that their entry
into the market is subject to both public and private controls (those
of the platform). If the platforms themselves are subject to licensing,
this amounts to a formal delegation of regulatory authority to these
platforms, albeit subject to public oversight.

But just as importantly, this recognition makes it clear that the
absence of a public licensing regime for platforms or providers does
not make it possible to avoid such issues as barriers to entry, market
power, or arbitrariness. If the state eschews licensing, platform “self-
regulation” may reproduce these same dynamics. The question is
not whether to address these issues, but who should address them,
when, where, and how.

VI. Conclusion

The arrival of peer platform markets has placed a harsh spotlight on
publicly enacted licensing regimes. In this stark glare, the advantages
as well as the disadvantages of such regimes have become even more
apparent. Nevertheless, governments have found it impossible to
dispense with licensing. Although some governments have modified
licensing regimes in order to make way for the platforms, others have
toughened or even multiplied these regimes, creating new licences
for platform-based services. In addition, where governments have
accepted the platforms’ claims to be exempt from licensing, they
have often done so because of the platforms’ ability to mimic the
functions of public licensing regimes. As private licensing regimes,
however, the platforms not only reproduce the successes of public
licensing regimes but also their many failures.

Licensing regimes need to be carefully examined, not only
in order to determine whether they provide effective means of
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protecting consumers, but also to determine whether they respond
effectively to concerns about efficiency, distribution, and power. As
the foregoing analysis makes clear, however, the distinction between
formal public licensing and ostensibly private, contractual arrange-
ments will provide little guidance in this regard. Private entities are
perfectly capable of generating modes of governance that resemble
licensing regimes. Moreover, public regulation may end up modify-
ing or simply reinforcing these arrangements. Regulatory responses
to the “sharing economy” must take into account such interactions
between public and private arrangements.
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CHAPTER I

The False Promise
of the Sharing Economy

Harry Arthurs:

I. Introduction: A Historical Perspective
on the Sharing Economy

utomation ended the drudgery of industrial production and

heralded the advent of the “leisure society”; deregulation liber-
ated us from markets distorted by entrenched, rent-seeking “special
interests”; globalization freed us from the drag of protectionism and
set in motion the beneficial forces of “natural advantage”; the share-
holder society gave us all a stake in the success of finance capital; our
Charter of Rights and Freedoms entrenched the principles of equality;
the new public administration taught slimmed-down governments to
govern “smarter”; and widespread adoption of social media enabled
the “spontaneous” mobilization of grassroots social movements. But
workers are working longer hours in less secure and less well-paid
jobs; corporate economic and political power grows apace; offshore
competition has stripped many jobs out of the economy; social and
economic inequality are on the rise; businesses large and small
violate financial, labour, and environmental regulations frequently
and with apparent impunity; and citizens are subject to intrusive
surveillance and sporadic abuse by spammers, scammers, and state
security organizations. And now the sharing economy, which—we
are told—will “empower” consumers, challenge corporate concen-
tration, diminish the wasteful use of resources, and enable us to
integrate our working and non-working lives, however, suits us best.
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Will we never learn to look beyond the attractive packaging in which
transformative or disruptive change often comes wrapped? To make
a sensible calculation of whether such change can or will deliver the
benefits its proponents and popularizers promise? To assess whether
those benefits will likely outweigh the harms transformation and
disruption are sure to cause?

The contemporary experiences briefly referenced above remind
us that far-reaching changes in political economy, legal-institutional
arrangements, and technology are almost certain to create losers as
well as winners. Historical evidence points in the same direction.
There was once a “sharing economy” worthy of the name, an economy
in which resources actually were widely held and used in common.
The result—inevitably, many economists and environmentalists
contend2—was “the tragedy of the commons,” the depletion of com-
munally owned resources because no one owner was specifically
responsible for their conservation. But the evidence points in a differ-
ent direction. The actual experience of resource-based communities
around the world demonstrates that common ownership does not lead
to economic or environmental catastrophe2Moreover, the “tragedy
of the commons” thesis is wrenched out of its political context. As E.
P. Thompson convincingly demonstrated, the rural economy of early-
modern England was destroyed not because communities failed to
take proper measures to conserve their shared resources, but because
those resources were snatched away by the Whig magnates.4 These
powerful political operators seized common lands under cover of
acts of Parliament, physically enclosed them to exclude the peasants
who for generations had worked them, suppressed the “natural” or
customary law that regulated the use of communal lands, and enlisted
the criminal law and the state judiciary to effectively expunge “shar-
ing” from the lexicon of England’s eighteenth-century peasantry.

Nor is the tragedy of the commons, as described by Thompson,
a long-ago wrong done to people in a faraway country of which we
know nothing. It bears an uncanny resemblance to the sad history of
Canada’s Aboriginal peoples who were stripped of their communal
lands and resources by the deployment of state law and state coer-
cive power in aid of the private interests of non-Aboriginal settlers.
And it is a cautionary tale for our own time, recently rehearsed by
the rapacious post-Communist oligarchs who, aided by a corrupt
state, appropriated what was once (at least in theory) “the people’s
common property.”2
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This is not to say that sharing is impossible in an advanced
capitalist economy. The postwar corporatist welfare state was the
sharing economy writ large: workers were implicitly offered a sig-
nificant increase in employment benefits, social goods, and political
power, in exchange for which they implicitly agreed to participate
in the development of a mixed market economy Alas, the postwar
welfare state reached its high-water mark in the 1960s and 1970s,
and seems almost everywhere to be receding. By contrast, the highly
successful worker-owned Mondragon cooperatives offer a model of
the sharing economy writ smallZ So too do other experiments in
shared market organization and enterprise governance: credit unions,
producer-run agricultural marketing schemes, and housing co-ops#
and so too does employee representation on corporate boards2 But
these experiments are becoming less popular and less numerous,
while those that survive are increasingly pressured to abandon their
founding principles. None of them, ironically, has a place in the new
sharing economy.

Of course, it would be impossible to persuade people of the
attractions of our current sharing economy, if that economy never
delivered on its promises, and if it produced no winners, only losers.
Indeed, the sharing economy can boast of many successes.’> New
communications technologies and business strategies do actually—as
promised—help people who need expensive tools or appliances to
acquire them cheaply second-hand, facilitate the rental of holiday
accommodation, enable cars and bicycles to be hired conveniently by
sequential short-term users and, notoriously, permit urban travellers
to book private automobile transportation between any two points
online on short notice and at attractive rates.

So who wins and who loses in the sharing economy? The win-
ners are largely the proprietors of the new technologies and architects
of the new service models that characterize the sharing economy..t
However, consumers have often gained as well, to the extent that
they are provided with goods and services at lower prices as well as
greater choice and convenience2 The losers are those whose interests
are imbricated in long-established markets which have been desta-
bilized by the advent of the sharing economy: participants in the
supply chains that support those markets;Z consumers who, though
benefiting from lower prices, are often unsuspectingly exposed to
new risks; workers whose employment prospects in traditional
enterprises have been radically diminished;22 and a new cohort of
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operatives enrolled in the legally ambiguous and economically risky
work relationships that make possible the consumer choice and lower
prices delivered by the sharing economy.

Thus, the sharing economy presents problems in many markets,
many domains of public policy, and many juridical fields. Attempts
have been made, and others proposed, to resolve these problems by
the creative interpretation, tweaking, or extension of existing laws
or the enactment of new ones. These attempts, I will argue, may
provide some relief to some “losers” some of the time; but they are
unlikely to generate the breadth, depth, or durability of systemic
reforms needed to ensure that our political economy is one in which
fair “sharing” occurs, not the “shearing” of some of its members for
the enrichment of others.

Il. Labour Market Regulation in the Sharing Economy

Workers are often identified as one of the major “loser” groups
under the new “sharing” dispensation. The usual riposte of labour
lawyers is to categorize their plight as a “category problem,” a mis-
characterization of subordinate or dependent workers as indepen-
dent contractors rather than as the employees of so-called platform
providers of work opportunities who are in fact, and should be in
law, employers.”Z In a closely linked approach, some have proposed
the creation of a new designation that deems dependent contrac-
tors or autonomous workers to be employees or endows them with
rights similar to those enjoyed by employees. In either case, the
new legal category would effectively provide most workers in the
sharing economy with the right to bargain collectively, with pro-
tection under labour standards legislation and employment-based
benefit schemes, and with access to the state-provided social safety
net. Presumably, this category correction would also bring most
sharing economy workers—though not technically employees at
common law—within the protection of recent Supreme Court deci-
sions requiring employers to adhere to standards of good faith and
procedural fairness in their workplace relations.’2 Finally, it would
also ensure that putative employers will be bound by the contrac-
tual undertakings of the workers who bear these new designations,
made vicariously liable for their torts and held accountable for their
regulatory transgressions.
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Moreover, there are undoubted attractions to resolving work-
place disputes and labour market controversies by characterizing
them as a category problem. An authoritative court ruling that
expanded the statutory or common law definition of “employment”
to include the typically attenuated workplace relations of the sharing
economy would resolve a difficult political controversy quickly and
definitively. Indeed, a British employment tribunal has recently made
such a ruling,* although it has yet to undergo scrutiny by a higher
court. A legislative amendment could accomplish the same result,
albeit with a greater expenditure of political capital and undimin-
ished exposure to judicial revisionism. This latter approach has been
used in Canada since the 1970s, when many jurisdictions amended
their labour relations acts to provide access to collective bargaining
for dependent contractors who would otherwise have been denied
it.2 If “dependent contractor” has acquired too settled and narrow a
meaning, it might be replaced by a new term, such as “autonomous
worker”22 or “operative,” to be defined as “anyone providing services
to a client, customer or consumer directly or pursuant to a contract,
custom or understanding with a labour market intermediary, or with
the intervention or assistance of a labour market intermediary.” A
definition of “labour market intermediary” would clearly be neces-
sary as well, but it would include the platform providers that play a
central role in the sharing economy. However, my aim is not to advo-
cate for any particular form of words but rather to demonstrate that it
may be preferable (and technically possible) to create new categories
of protected workers, rather than try to hammer the square peg of
employment into the round hole of the sharing economy.

Both the judicial and the legislative resolution of the category
problem have their advantages. Both would, in principle, not only
benefit workers currently denied the protection of labour statutes
but also relieve pressure on “true employees” whose rights and
entitlements have been undercut by the “dis-employed” victims of
the sharing economy. But both have their limitations as well. It is
by no means clear that restoring dis-employed workers to employee
status or its functional equivalent would have the desired effects
in the long term.z2 Employment in general is not what it used to
be. The standard employment relationship—and the edifice of pro-
tections and entitlements built upon it—is available to fewer and
fewer workers.2¢ Precarious, non-standard and self-employment
are growing apace. The workplace has been “fissured” (“fracked”
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would be a better descriptor).2 Large segments of the workforce can
look forward only to gigs2® or zero-hour contracts,2 not to regularly
scheduled work assignments around which they can organize their
personal lives, and their financial and civic commitments.2 Nor does
even constitutionally guaranteed access to collective bargaining2
automatically empower either employees or dis-employed workers.°
Unionization has fallen to historically low levels for many reasons,
including globalization, technological change, employer resistance,
and antipathy or indifference to unions by the general public and/or
workers themselves3 Nor does access to something approximating
employment status ensure that workers will actually be protected
by labour standards, workers’ compensation, or unemployment
insurance legislation: in some jurisdictions, coverage is contracting
even for conventional employees,2 benefits are being reduced,
and enforcement is faltering34 Nor, finally, does the one-size-fits-all
nature of most labour legislation necessarily provide the kind of flex-
ibility needed to respond to the myriad forms of workplace relations
thrown up by the sharing economy.

lll. Non-Labour Market Regulation

Workers are not the only potential losers in the sharing economy.
Uber passengers may be at risk because drivers are poorly trained,
insufficiently insured, or of bad character; tourists may experience
loss because Airbnb accommodations are falsely advertised, harbour
unsuspected health hazards, or facilitate antisocial behaviour by
hosts; purchasers of tools acquired through an online sharing facility
may find that they are stolen or not fit for purpose; Zipcar users may
find that vehicles are less readily available than they are supposed to
be. Of course, consumers confront similar risks in more conventional,
non-sharing transactions, but at least they can seek recourse under
well-established common law and statutory rules, in almost all cases
against the real, ultimate and deep-pocketed corporate provider of
defective goods or services22 Moreover, in many sectors of the econ-
omy, regulators pre-empt threats to consumer interests by establish-
ing detailed standards to which vendors and service providers must
conform, by restricting access to the market to licensed providers, by
promoting fair, safe, and honest trade practices through educational
programs and proactive audits, and by terminating the right of dis-
honest or incompetent providers to participate in the market3®
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In technical terms, the issue for consumers may resemble that
confronting workers: Are the new sharing economy abuses cap-
tured by the obsolete language of statutes or common law doctrines
designed to protect consumers in more conventional, pre-sharing
markets? If the answer is negative—if, say, renters of Airbnb accom-
modation are not eligible to recover from their host under existing
legislation governing damage to the goods or person of hotel guests,
or if Airbnb itself has no financial responsibility for such loss—an
intense debate is likely to ensue. Should consumers be deprived of
the benefits they admittedly enjoy in the sharing economy so that
they can be protected by legislation that imposes costs on vendors
and suppliers?

Nor are workers and consumers the only victims of predation.
The well-documented Uber controversy reminds us that the sharing
economy puts at risk conventional businesses and the investment
and work opportunities they provideZ Taxi companies have heavy
capital investments in the vehicles they own or lease. They must
maintain their fleet, ensure that it meets municipal licensing stan-
dards, purchase licences, train, oversee and insure their drivers and
meet other costs that Uber shifts onto its “non-employee” operatives.
In some cities, worse yet, individual drivers (many of whom come
from immigrant communities) own their own cars and licences, and
operate through dispatch services provided by the major taxi compa-
nies. While arrangements for these owner-operator/micro-investors
in many respects resemble those that subsist between Uber and its
drivers, the latter do not have to bear the significant cost of a taxi
licence, they do not have to comply with onerous municipal regula-
tions, and they enjoy the benefits of Uber’s innovative marketing
strategies. In short, the interests of all participants in the conventional
taxi industry—and in the communities dependent on it for sustenance
or service—are put at risk by Uber. Similarly, Airbnb seems to be
disrupting the hospitality industry, to the prejudice of established
stakeholders including hotel owners and operators, hotel employees
(some of whom are unionized), and suppliers of ancillary goods and
services.® There is some suggestion that it is also affecting the real
estate market, as investors turn vacant apartments and houses into
year-round “sharing” accommodation, with noticeable consequences
for the neighbourhoods in which they are located 2

And finally, the emergence of the sharing economy may under-
mine important public policies. I cite two examples. First, there is a
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real possibility (and some evidence)® that once organizations like
Uber destroy their competitors and achieve dominance or monopoly
in a particular market, they will lower the compensation paid to their
operatives, raise their prices to consumers, and cease to provide inno-
vative services. In short, they may engage in the kind of anti-social
behaviour that competition laws are designed to prevent. However, it
is by no means clear that competition laws, as presently drafted and
administered, will prevent such behaviour. And second, a significant
part of government revenue comes from conventional payroll and
sales taxes that are efficiently levied at source; however, the altered
character of many transactions in the sharing economy may mean
that those transactions will have to be taxed by less efficient means,
or that they will escape taxation altogether.

IV. Regulating the Sharing Economy

I have suggested several approaches to the resolution of the category
problem, which would bring workers, consumers and others within
the purview of existing regulatory schemes. However it is doubtful
that this will suffice to counter the powerful array of technological,
market, cultural, legal, and political strategies that are currently
disempowering workers and putting consumers, businesses, and
public interests at risk. To cite one example, the forms of relation-
ship between autonomous workers or operatives and market inter-
mediaries are as varied as the technology that functionally enables
them, and are likely to have a similarly brief shelf life. Consequently,
regulatory policies and the instruments designed to implement
them should be not only custom-built but also easily reconfigured.
Enabling the banking and portability of benefits, for example,
becomes a policy priority given that many workers cannot expect to
be employed in any given enterprise for extended periods of time.
Employers who provide undertime as well as overtime premium pay
to gig workers might be allowed to buy themselves flexibility under
working time regulations. Fixing all labour market intermediaries
with primary or exclusive responsibility for wages and working
conditions may be a better strategy in some circumstances than des-
ignating temporary employment agencies as joint employers. Such a
situation-, sector-, or enterprise-specific approach to labour standards
would require effective vehicles for worker voice and regulatory
oversight, neither of which currently exist in a format likely to work
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well in the sharing economy. Consequently, a flexible system would
have to be constructed from the ground up.

History reminds us that such a project is technically feasible.
The U.S. National Industrial Recovery Act (NIRA) of 1933££—the
centrepiece of Roosevelt’'s New Deal—provided for consultative
processes leading to the adoption of detailed industry-specific codes
of conduct, which were to be given legal force and effect through
executive orders, regulations, or binding agreements, all of which
can be adopted initially and updated more rapidly than conventional
legislation.£2 True, the NIRA was declared unconstitutional on the
grounds that it violated the division and separation of powers,4 a
fate that might be avoided by more careful drafting and/or a shift
in judicial thinking. Nonetheless, the NIRA’s legacy has survived
in the form of statutes that, eight decades later, continue to regulate
work relations in America.4 (Canada adopted its own version of the
NIRA with approximately similar consequences.)2 And not just work
relations: the NIRA, and companion statutes, applied as well to a
wide range of business practices, consumer transactions, agricultural
markets, pipelines and public works, and provided a means of gen-
erating rapid, context-specific responses to perceived market failures
and abuses. Conceivably, some such approach could be employed to
deal with non-labour instantiations of the sharing economy. Indeed,
there is a certain policy logic in treating work-related and non-work
relationships in similar fashion, to the extent that they involve similar
asymmetries of wealth and power.4

In sum, it is technically possible not only to solve the category
problem but also to design flexible “pop-up” or “flash” regulatory
regimes suitable for rapid deployment in the sharing economy. But
what is technically feasible is unlikely to be politically achievable.
The architects of the sharing economy own not only innovative
software and efficient delivery systems, but financial capital, legal
technology, and, especially, political influence. Or to put the matter
differently, workers and consumers in the sharing economy have
been stripped of their protections and entitlements intentionally, not
by accident. Regulation in the sharing economy is thus ultimately a
political issue, not a category issue or an issue of regulatory design.
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V. Conclusion: The Political Economy of “Sharing”

What are the legitimate goals of public policy in structuring the
market for goods and services, and what are the appropriate instru-
ments by which to achieve them? Does the state have a responsibility
to maintain existing market structures and the regulatory regimes
that constitute them in order to protect the sunk investments and
future prospects of existing market participants? Does the state have
a responsibility to shape the emergence of new market institutions
and processes, or to suppress them altogether, in order to ensure
that those institutions do not subvert some higher-order version of
the public good? If the state does have such responsibilities, does it
have the capacity to discharge them? And if it has that capacity, what
price are we prepared to pay in terms of foregone benefits or delayed
“progress” in order to ensure that the new sharing economy serves
society’s values rather than undermines them?

These questions, I acknowledge, have an anachronistic ring to
them. They assume that the aspirations of a polity may amount to
something more than and different from the sum of the individual
interests and desires of its citizens; and they imply that markets
are neither decreed by nature nor the default instrument by which
the public interest can be reliably addressed. Those assumptions—
my assumptions—are less widely accepted than they used to be.
Nonetheless, the questions that I have identified must be taken
seriously.

Of course, they will be answered in different ways by people
of different persuasions. Even ardent neoliberals generally accept
that the state has a legitimate interest in suppressing practices that
endanger capitalism itself or threaten the integrity of markets.
Neoliberals of a somewhat more pragmatic inclination concede as
well that governments must intervene in markets from time to time
in order to regain or retain the confidence of outraged consumers
(who are also potential outraged voters). Neoliberals of both persua-
sions, however, prefer that such interventions should be symbolic or
at most reflexive, so that the state at best merely admonishes market
actors or at worst mandates them to regulate themselves. Advocates
of a more robust approach once favoured the deployment of regula-
tory strategies that were first introduced by states during the early
years of the Industrial Revolution, that were famously adopted by
administrative agencies during the New Deal and World War Il eras,
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and that have been used more recently with good effect to enforce
public safety, human rights, and environmental policies. Confidence
in these strategies, however, has waned in the face of evidence that
they often not only fail to deliver their promised outcomes, but
sometimes turn out to be both costly and counterproductive. Alas,
new approaches to regulation—"the renew deal,” “smart regulation,”
“the new public administration,” or “reflexive law”#Z—have turned
out to be no more effective than the old regulatory technologies (and
possibly less so), and the state’s capacity to protect the public interest
remains at a low ebb.#8 And there it is likely to remain for the near
future for complex reasons.

The paradigmatic social structures and economic relationships
on which existing regulatory schemes are based have been dissolv-
ing. The end of the “standard employment contract,”2 the “fissuring”
of workplaces? the rise of the “precariat” all of these are steps
along the way to the so-called sharing or gig economy in which work
relations are so fleeting, clouded in ambiguity, and often poorly paid
that workers find it difficult to develop their skills, sustain family
life, save for retirement, or find time or energy for civic or cultural
activities. This transformation in work relations is clearly related—as
both cause and effect—to the demise of labour as an industrial and
political force, as a sociological descriptor, and as an important focus
of public policy.22 In place of labour (or workers) at the centre of our
political economy, we now find consumers whose demand for cheap
and easily accessible goods and services drives public policy deci-
sions in fields as diverse as trade, fiscal policy, and transportation.

Further, this shift has produced a new political dynamic.
Working-class voters have drifted away from progressive or social
democratic parties to parties of the populist right that emphasize
national, ethno-cultural, or taxpayer (rather than class) solidarity,
such as the Front National and Alternative fiir Deutschland, the
Trumpistas, and the UK Independence Party. Corporations have
learned to pose as friends of the working class, or to persuade its
erstwhile members that their primary identity is as consumers, rather
than as producers. An astonishing example of this can be seen in a
Walmart advertisement that ran in the progressive New York Review of
Books, in 2005, claiming that the company’s lower retail prices (made
possible, the advertisement all but boasts, by keeping Walmart wages
below union rates) demonstrate that it “acts as a bargaining agent
for [middle- and lower-class] families—achieving on their behalf
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a negotiating power they would never have on their own.”2 Even
authentic consumer advocates have largely succumbed to “globaliza-
tion of the mind,” a transnational consensus that free markets offer
consumers better outcomes than well-regulated markets or public
enterprise.

Finally, a widespread conviction has developed—even among
many who would rather think otherwise—that resistance to the
sharing economy is futile, that technology will always trump regu-
lation. Indeed, technology seems to generate its own imperatives.
New techniques of production and service delivery, new modalities
of communication and transportation, new means of data collection
and decision-making by algorithm have transformed contemporary
capitalism in many ways from the creation of global value chains
to formulaic trading in capital markets to everyday tasks of human
resources management. In principle, human agents still make deci-
sions about whether and how to deploy new technologies; in prin-
ciple, human agents are still subject to social controls; but in practice
it seems to be the case that if technology can be harnessed to displace
human agents or disrupt social controls, it will.

In short, there is at present neither an aroused political con-
stituency nor a coherent intellectual movement that might mobilize
support for the New Deal model of pop-up regulation that I have pro-
posed as an antidote to the dislocation and distress being caused to
workers and others by the sharing economy. What is likely to happen?

One possibility is that capitalism itself will falter or fail, = and
with it the geo-political, financial, sociological and technological
architecture that makes the sharing economy possible or (some say)
inevitable. If so, if we find ourselves in what Daniel Rogers calls
“the intellectual economy of catastrophe,” we will be experiencing
something like the profound social disjuncture that gave rise to the
New Deal, the NIRA and other institutional innovations of the time:s®
In such circumstances, it may become possible to convince experts,
policy-makers, voters, and governments that intensive regulation
of labour and/or consumer markets is needed to save capitalism
from itself. Or, in the alternative, after a period of uncertainty and
experimentation, the sharing economy may deliver on its promises
to both workers and consumers without being forced to do so by the
state. Resilient new forms of work relations may emerge to replace
those that have become sclerotic; new institutional architecture and
industrial technologies may facilitate a better equilibrium between
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production and consumption such that people will somehow be able
to maintain a decent standard of living even without standard jobs as
we came to know them in the mid-twentieth century. In both cases,
the catalyst is likely to be mobilization by the sharing economy’s
“losers”: local Luddite-type workplace disruptions, appeals to pub-
lic opinion and the forging of alliances with community groups,
sporadic recourse to hard law remedies, soft law experiments in the
democratization of workplace governance, as well as demands for
state regulation of working conditions and for a renewed safety net
for vulnerable workers and the unemployed. And in both scenarios,
hopefully, the ultimate outcome will be the forging of a new social
contract, formal in the first scenario, amorphous in the second, but
fragile in both. There may be other scenarios, but no sensible person
would wish to contemplate them.
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CHAPTER Il

The Fast to the Furious

Nofar Sheffil

his is the story of my dear friend Jeanne, an ordinary traveller

who was transformed overnight from an Airbnb guest into a
bedbug host. Human beings, after all, are not the only creatures
seeking accommodation. Fresh off the boat, after having spent only
one night in the dream New York apartment she had booked through
Airbnb, Jeanne woke up to a nightmare. Dreams, it dawned on her,
can be fantastically good but also frighteningly bad. What would you
have done in her place? Waking up in a foreign country, with what
seems like an allergic reaction, no local phone number, neither family
nor friends. Are these bed bug bites or not? Are such bites potentially
dangerous? Are you experiencing an allergic reaction? Should you
seek medical attention? Should you take any medication? Who else
should you contact? How do you get rid of bed bugs? Should you
confront your Airbnb host? Should you leave the property? What are
the potential consequences of doing so? What are your options, and
how much will each cost? Should you temporarily book a hotel room?
Should you try to locate alternative accommodation for the duration
of your planned stay? Would that even be possible on such short
notice? Could you recover the cost of alternative accommodation?
Could you recover the expense of dry cleaning all your belongings?
Could you recover the cost of any new luggage you need to buy? Just
put yourself in Jeanne’s bedbug-infested shoes.
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I. Law in Scrolls, Law in Emails

Our story takes place in a heteroglot universe governed by a multi-
plicity of jurisdictions. Yet, legal scholars would most likely make
sense of, or ascribe legal meaning to our case, from an empire state
of mind, from the vantage point of state jurisdiction, or by identify-
ing—using traditional, state-centered legal principles and doctrines—
the controlling law and appropriate fora. They would likely begin
by studying the terms of the bilateral agreement signed between
Jeanne and her “host,” terms that were largely dictated by the home
sharing platform. They would proceed to scroll down the lengthy
Terms of Service agreement (the “ToS agreement” or “the Terms”)
that Jeanne (a resident of France) had entered with Airbnb Ireland.2
Pursuant to section 21.3 of this contract of adhesion, they would likely
note that all of the Terms should be interpreted in accordance with
Irish law and the consumer protection regulations of France, Jeanne’s
country of residence, and that Jeanne agreed to submit any dispute
between her and Airbnb to “the non-exclusive jurisdiction” of the
Irish courts2 Referring to section 16, they may caution that Airbnb’s
service is provided without warranty of any kind, either expressed
or implied. Referencing section 17, they would perhaps point out
that, as Jeanne is a resident of the European Union, Airbnb is liable
only under statutory provisions for intent and gross negligence, and
for any negligent breaches of essential contractual obligations by
the company, its “legal representatives, directors, or other vicarious
agents.” Citing section 17, they would note that “the same applies [...]
in case of a culpable injury to life, limb, or health.”

Few legal “scrollers™ would pay attention to the large but
almost invisible dispute resolution mechanisms operated by Airbnb.
Certainly, many would instruct Jeanne to contact Airbnb’s Customer
Service. However, how many of those who would recommend this
course of action would conceive of this service as a mechanism of
dispute resolution? Airbnb’s role as a dispute processor has received
very little legal or media attention:2 Instead, citing the company’s
deafness or mishandling of a specific complaint as a ground for fil-
ing a claim with the relevant state institution, or sharing the story
on social media,® critics have rather focused on Airbnb’s obligations
as a service provider. Although much attention has been directed
at the alleged mass-circumvention of business-licensing regulation;
bypassing of planning law; and tax evasion, avoidance, and shifting,
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very little consideration, if any, has been given to private law issues
arising between Airbnb usersZ In more recent years, following
the increasing allegations of discrimination by Airbnb hosts, and
the filing of a putative class-action suit against Airbnb under the
Civil Rights Act and the Fair Housing Act, the arbitration clause, and
class-action waiver, which are included in all agreements signed
between Airbnb and residents of the United States, have received
some attention. In late 2016, the United States District Court for the
District of Columbia granted Airbnb’s motion to compel arbitration
and stay litigation, holding that the arbitration clause is applicable
to discrimination suits and is enforceable£ This holding has opened
the door to further debates over a variety of issues, such as the inclu-
sion of arbitration provisions in online adhesion contracts and the
submission of discrimination and civil rights claims to arbitration2

Indeed, only a handful of private disputes (between Airbnb
users and between Airbnb and its users) ever become public, let alone
reach the courts. Moreover, hard data on the size and inner workings
of the internal dispute resolution mechanisms operated by the pri-
vate company are difficult to obtain. As of August 2017, on any given
night, an average of two million people stayed in an Airbnb listing.22
The platform currently has nearly five million listings, which span
81,000 cities across 191 countries. Most recently valued at s31 bil-
lion, the platform serviced around 100 million guests in 20174 It is,
however, worth considering how many of these interactions end on a
sour note. How many disagreements or disputes arise between users?
How many dissatisfied users turn to Airbnb for help? What kind
of complaints do they lodge? How are complaints handled and by
whom? In a 2016 interview, the global head of the Airbnb Customer
Experience (CX) Department reported that, in any given week, her
department alone deals with over 180,000 “customer interactions,”
and that during the summer months her agents” workload doubles
in volume 2 Despite the large share of “customer interactions” and
“unmatched expectations,”? Airbnb continues to grow and, as recent
surveys indicate, has strong favourability ratings by travelersX4 More
concretely, the Airbnb Engineering Department reports in its blog
that intervention through customer support reduces the likelihood
that guests who have encountered a “negative experience” will not
use the service again from 26 per cent to less than 6 per cent.2

Yet where is the gate of Airbnb’s domain? How can it be
accessed? Which law governs the dispute between Jeanne and her
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host, and the way in which it would be processed? Only intrepid
scrollers, who would scroll down the lengthy ToS agreement,
would identify its most pertinent stipulations: section 9.5. “In cer-
tain circumstances,” the section stipulates, “Airbnb may decide,
in its sole discretion, that it is necessary to cancel a confirmed
booking and make appropriate refund and payout decisions. This
may be,” it specifies, “for reasons set forth in Airbnb’s Extenuating
Circumstances Policy or (i) where Airbnb believes in good faith,
while taking the legitimate interests of both parties into account,
this is necessary to avoid significant harm to Airbnb, other Members,
third parties or property, or (ii) for any of the reasons set out in
these Terms.” Section 9.6 further establishes that “[i]f a Guest suf-
fers a Travel Issue pursuant to the Guest Refund Policy, Airbnb may
determine, in its sole discretion, to refund the Guest part or all of the
Total Fees in accordance with the Guest Refund Policy.” Do any of
these sections apply to Jeanne’s case, our dedicated scrollers would
likely wonder? What are the “Extenuating Circumstances Policy”
and “Guest Refund Policy”? Where can they be found and what are
their provisions? What is a “Travel Issue”? Would Jeanne be con-
sidered as “suffering” one? What is the procedure for submitting a
request for a refund? Does Airbnb offer Jeanne any remedy other
than a refund? A quick search would reveal that at least twelve
additional terms and policies are “incorporated by reference” into
the ToS agreement: the Payments Terms of Service (the “Payments
Terms”), the Privacy Policy, the Copyright Policy, the Host Guarantee
Terms and Conditions (the “Host Guarantee Terms”), the Gift Card
Terms and Conditions, the Airbnb Experiences: Guest Release and
Waiver, the Cookie Policy, the Nondiscrimination Policy, the Content
Policy, the Extenuating Circumstances Policy, the Extortion Policy,
and the most relevant—the Guest Refund Policy. A careful web
search would additionally reveal that, only recently, Airbnb fur-
ther announced the publication of its Standards and Expectations,
a “single framework” gathering together the principles that guide
the making of “enforcement decisions.”¢ Reflecting what Airbnb
hosts and guests “view as acceptable conduct and behavior,”#
Airbnb explains, these “guidelines are an expression of the shared
values of the Airbnb community.”2 Their publication is intended
to help users, such as Jeanne’s host, better understand what are
Airbnb’s expectations “from the people who are part of the Airbnb
community.”2
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Overall, Airbnb’s terms and policies provide users seeking
redress with six types of recourse. A first type of procedure is initi-
ated when a host or guest cancels a confirmed booking. When listing
their property, hosts choose among three standardized cancellation
policies (Flexible, Moderate, and Strict). The selected policy will
apply to all reservations for less than twenty-eight nights; to all
reservations of twenty-eight nights or more a fourth, fixed cancel-
lation policy applies (Long Term).22 In accordance with section 9.2
of the ToS agreement and in conjunction with section 10.2.1 of the
Payments Terms, if a guest cancels a confirmed booking either prior
to, or after arriving at the accommodation, Airbnb will immediately
refund the guest the sums specified in the applicable cancellation
policy (sums that are withheld by Airbnb for the first twenty-four
hours after check-in) and initiate a “Payout” of any portion of the fees
due to the host under it.2 Pursuant to section 9.3 of the Terms and
section 10.2.2 of the Payments Terms, if a host cancels a confirmed
booking, Airbnb Payments will refund the total fees to the guest
“within a commercially reasonable time of the cancellation.”22 It is
important to clarify that, after a booking is cancelled, neither guests
nor hosts are required to take any further actions; acting on behalf of
both the host and the guest, Airbnb Payments immediately steps in,
automatically initiating and effectuating all refunds and payouts due
pursuant to the selected cancellation policy and the Terms. In case
of host cancellation, Airbnb will also offer alternative accommoda-
tion suggestions to the guest. Hosts that cancel a confirmed booking
may be subject to additional sanctions, including a cancellation fee,
publication of an automated review on their listing informing other
Airbnb users that they have withdrawn from a confirmed booking,
and blocking their calendar for the dates of the cancelled booking,
which prevents them from offering their space to other Airbnb users
during this time.22

To hosts who suffer damage to their property, Airbnb offers two
types of recourse. The first procedure is outlined in section 11 of the
ToS agreement and section 12 of the Payments Terms. In accordance
with section 7.2.2 of the Terms, Airbnb allows hosts to add a security
deposit to their listing. Hosts can then claim all or part of the deposit
to compensate for any damage done to their property. According
to the Airbnb Help Center, such a claim must be submitted within
fourteen days of a guest’s check- out date or before the next guest
checks in, whichever is earlier.24 To submit a “Damage Claim,” hosts
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must first contact their guest through the Airbnb Resolution Center. If
the guest agrees to pay the requested amount, Airbnb Payments will
collect the agreed-upon sum and send it to the host. According to the
Airbnb Help Center, this takes between five to seven business days.2
If the guest declines or does not respond within seventy-two hours,
the host is given the opportunity to “escalate” the Damage Claim to
Airbnb. After giving the guest an opportunity to respond, Airbnb
will decide if the guest is responsible for the alleged damage, a deci-
sion made at Airbnb’s sole discretion.2 If the guest is found liable,
Airbnb will collect the sum and transfer it to the host. According to
Airbnb, the majority of security deposit claims are resolved within
one week.Z Another mode of redress for property damage is pro-
vided in the Host Guarantee Terms, which cover damage that exceeds
the security deposit or when no security deposit is in place.28 Before
directly involving Airbnb, but via Airbnb’s Resolution Center, a host
must contact the guest with their complaint. If the parties are unable
to reach an agreement within seventy-two hours,22 the host may file
an “Airbnb Host Guarantee Payment Request Form” (the “Form”).
The process must be initiated either within fourteen days from
the check-out date or before the next guest checks in, whichever is
earlier, and the Form must be filed within thirty days after the loss
was incurred. Airbnb “strive[s] to resolve most cases within a week
of submission,” and “will use commercially reasonable efforts to
complete processing” of a Host Guarantee Payment Request Form
within three months after receipt of all required documents and
information3:

A fourth procedure is outlined in section 9.7 of the ToS agree-
ment and section g of the Payments Terms. By facilitating the trans-
fer of agreed-upon sums through its Resolution Center, Airbnb
encourages users to “resolve issues on their own.”22 According to
the Airbnb Help Center, the possibility of submitting a “Resolution
Center Request” is available only in the first sixty days following
a checkout, with the agreement of both parties2 In these cases, as
established in section g of the Payments Terms, Airbnb acts merely
as a “limited payment collection agent,” transferring agreed-upon
amounts. The section further establishes that, by agreeing to use
the Center, both parties acknowledge that they, and not Airbnb, are
responsible for performing their respective obligations, that Airbnb
is not party to their agreements, and that Airbnb is immune from all
liability arising from or related to use of its services.
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A fifth approach is outlined in section 9.5 of the Terms, per-
mitting Airbnb to cancel any reservation, override the cancellation
policy selected by the host, make refund decisions, and waive the
host cancellation penalties. “In certain circumstances,” the section
reads, “Airbnb may decide, in its sole discretion, that it is necessary
to cancel a confirmed booking and make appropriate refund and
payout decisions.” “This may be,” the section details, “for reasons
set forth in Airbnb’s Extenuating Circumstances Policy or (i) where
Airbnb believes in good faith, while taking the legitimate interests
of both parties into account, this is necessary to avoid significant
harm to Airbnb, other Members, third parties or property, or (ii) for
any of the reasons set out in these Terms.” “Incorporated by refer-
ence” into the ToS agreement, the terms of Airbnb’s Extenuating
Circumstances Policy are not published alongside it. Anchoring
Airbnb’s sole discretion to override other policies (in cases of
unexpected death, serious illness, significant natural disasters
or weather incidents, urgent travel restrictions or severe security
advisories, endemic diseases declared by a credible national or
international authority, severe property damage or unforeseen
maintenance issues, and the like), they are rather published in the
Airbnb Help Center2t Claims under the Extenuating Circumstances
Policy can only be considered after a reservation has been cancelled,
and should “generally” be submitted no later than fourteen days
from the original check-in date.2

Lastly, the Guest Refund Policy, which ostensibly covers
Jeanne’s situation, “help[s] protect guests from things like last-minute
host cancellations, lock-outs, and listings that are misrepresented,
unsanitary, or lacking in promised amenities or items.”22 The Policy’s
core provisions read as follows:

1. Travel Issue
A “Travel Issue” means any one of the following:

(a) the Host of the Accommodation (i) cancels a booking
shortly before the scheduled start of the booking, or (ii) fails
to provide the Guest with the reasonable ability to access the
Accommodation (e.g. does not provide the keys and/or a secu-
rity code).

(b) the Listing’s description or depiction of the Accommodation
is materially inaccurate with respect to:
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e the size of the Accommodation (e.g., number and size of the
bedroom, bathroom and/or kitchen or other rooms),

¢ whether the booking for the Accommodation is for an entire
home, private room or shared room, and whether another
party, including the Host, is staying at the Accommodation
during the booking,

e special amenities or features represented in the Listing are
not provided or do not function, such as decks, pools, hot
tubs, bathrooms (toilet/shower/bathtub), kitchen (sink/stove/
refrigerator or major other appliances), and electrical, heating
or air condition systems, or

e the physical location of the Accommodation (proximity).

() at the start of the Guest’s booking, the Accommodation: (i) is
not generally clean and sanitary (ii) contains safety or health
hazards that would be reasonably expected to adversely affect
the Guest’s stay at the Accommodation in Airbnb’s judgment,
(iii) does not contain clean bedding and bathroom towels avail-
able for the Guest’s use, or (iv) has vermin or contains pets not
disclosed in the Listing.

2. The Guest Refund Policy

If you are a Guest and suffer a Travel Issue, we agree, at our
discretion, to either (i) reimburse you up to the amount paid by
you through the Airbnb Platform (“Total Fees”) depending on
the nature of the Travel Issue suffered, or (ii) use our reasonable
efforts to find and book you another Accommodation for any
unused nights left in your booking which is reasonably compa-
rable to the Accommodation described in your original booking
in terms of size, rooms, features and quality. All determinations
of Airbnb with respect to the Guest Refund Policy, including
without limitation the size of any refund and the comparability
of alternate Accommodations, shall be in Airbnb’s discretion,
and final and binding on the Guests and Hosts.

3. Conditions to Claim a Travel Issue

To submit a valid claim for a Travel Issue and receive the ben-
efits with respect to your booking, you are required to meet
each of the following conditions:
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(a) you must be the Guest that booked the Accommodation;

(b) you must bring the Travel Issue to our attention in writing
or via telephone and provide us with information (including
photographs or other evidence) about the Accommodation and
the circumstances of the Travel Issue within 24 hours after the
later of (i) the start of your booking or (ii) you discover the exis-
tence of the Travel Issue, and must respond to any requests by
us for additional information or cooperation on the Travel Issue;

(c) you must not have directly or indirectly caused the Travel
Issue (through your action, omission or negligence); and

(d) unless Airbnb advises you that the Travel Issue cannot be
remediated, you must have used reasonable efforts to try to
remedy the circumstances of the Travel Issue with the Host
prior to making a claim for a Travel Issue.

4. Minimum Quality Standards, Host Responsibilities and
Reimbursement to Guest

4.1 If you are a Host, you are responsible for ensuring that
the Accommodations you list on the Airbnb Platform meet
minimum quality standards regarding access, adequacy of
the Listing description, safety, cleanliness, and do not pres-
ent a Guest with Travel Issues. During a Guest’s stay at an
Accommodation, Hosts should be available, or make a third
party available, in order to try, in good faith, to resolve any
Guest issues.

4.2 If you are a Host, and if (i) Airbnb determines that a Guest
has suffered a Travel Issue related to an Accommodation listed
by you and (ii) Airbnb either reimburses that Guest (up to their
Total Fees) or provides an alternative Accommodation to the
Guest, you agree to reimburse Airbnb up to the amount paid
by Airbnb within 30 days of Airbnb’s request. If the Guest is
relocated to an alternative Accommodation, you also agree to
reimburse Airbnb for reasonable additional costs incurred to
relocate the Guest. You authorize Airbnb Payments to collect
any amounts owed to Airbnb by reducing your Payout or as
otherwise permitted pursuant to the Payments Terms.

43 As a Host, you understand that the rights of Guests
under this Guest Refund Policy will supersede your selected
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cancellation policy. If you dispute the Travel Issue, you may
notify us in writing or via telephone and provide us with
information (including photographs or other evidence) disput-
ing the claims regarding the Travel Issue, provided you must
have used reasonable and good faith efforts to try to remedy
the Travel Issue with the Guest prior to disputing the Travel
Issue claim .2z

From the perspective of the traditional private law scrollership,
Jeanne’s experience likely presents her with a “Travel Issue,” as
defined in section 1(c)(iv) of the Policy. Pursuant to sections 2 and 3
of the Policy, Jeanne could submit, within twenty-four hours from the
start of her reservation, or after discovering that the accommodation
is infested with bed bugs, a claim for a “Travel Issue” in writing or
via telephone. This must, however, be only after using “reasonable
efforts” to try to remedy the circumstances with her host. In her
claim, Jeanne could request the service to refund the amount she paid
her host through the platform, and to use its “reasonable efforts” to
find and book her “reasonably comparable” accommodation for the
remainder of her three-month stay.

Alas, which “reasonable efforts” to “try to remedy the circum-
stances” is Jeanne obliged to take prior to calling Airbnb? What
efforts would Airbnb deem to be “reasonable”? What would consti-
tute “reasonably comparable” “in terms of size, rooms, features and
quality”? And for which of the “additional costs” incurred by Airbnb
at its sole discretion to relocate Jeanne to the alternative accommoda-
tion could her host be found responsible? Scrolling the Airbnb terms
and policies, the Airbnb law “in books”2 would nonetheless only
send us on a search for a more powerful system of laws by refer-
ence to which their meaning can be decoded. But where should our
quest to reach this earlier, higher, universal, or more specific law, to
discover the meaning of these texts, lead us? To the gate of which
jurisdiction should we come praying for admittance?2 In accordance
with which “controlling law,” to put the question in doctrinal terms,
should our Policy be interpreted? In accordance with “Irish Law,” as
section 21.3 of the Policy directs us, or the Airbnb law “in action,2
as socio-legal scholars do? Taking a different path, this chapter
considers a singular story as doorway to the law. It tells the story
of one ordinary Airbnb user, who like Franz Kafka’s “man from the
country,” found herself before the gates of the law.4
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Why stories, you may ask, why a story? Airbnb’s domain is heav-
ily guarded, and very little concrete information about its architecture,
policies, protocols and processes is accessible. The only opening, the
only opportunity to catch a glimpse into the interior of the massive
dispute-processing mechanisms operated by Airbnb is afforded
momentarily to those for whom a gate was especially made, to ordi-
nary end-users who, like our Jeanne, arrive before it to submit a claim
or be judged. Even those singular users who appear before Airbnb, as
will soon be revealed, are being barred from entering Airbnb’s domain,
are being made to wait at its gate for a decision, a decision that is to be
made behind closed doors at Airbnb’s sole discretion.42 My telling of
Jeanne’s story, however, is intended not to merely reveal the invisibility
of Airbnb’s immense apparatus, its secretiveness and its inaccessibil-
ity. Just like Franz Kafka’s “Before the Law,” I would like to suggest,
Jeanne’s story imposes on us, the guardians of the law, an interpretive
imperative to process and judge. Like Kafka’s parable, Jeanne’s story
summons us before the same law by reference to which we seek to
judge it, adjuring us to reflect on that which we so reverently represent.

Il. JusToS Accused

The domain of Airbnb is unintelligible, inaccessible, and secretive.
Its architecture is enacted using incomprehensible programming
languages, jargons that an ordinary end-user cannot possibly grasp, a
secret that “a cast pretends to possess by delegation,”2 a “secret that
has to be kept well, nothing either present or presentable.”#4 Airbnb
users do not even have the “right to touch™ this cryptic text, a well-
kept trade secret to which very few, if any, have full or even limited
access t0.48 In accordance with section 14 of the ToS agreement,
“Members” agree not to “avoid, bypass, remove, deactivate, impair,
descramble, or otherwise attempt to circumvent any technological
measure” implemented by Airbnb to protect the platform. “Members”
further undertake the obligation not to “take any action that dam-
ages or adversely affects, or could damage or adversely affect the
performance or proper functioning of the Airbnb Platform,” as well
as not to use “any robots, spider, crawler, scraper or other automated
means or processes to access, collect data or other content from or
otherwise interact with the Airbnb Platform.”

To continue my invocation of Derrida’s reading of Kafka’s
“Before the Law,” Airbnb’s coded architecture, terms and policies,
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and all other texts contained in the website are “original texts.”%Z
Despite their essential unreadability, their “form presents itself as
a kind of personal identity entitled to absolute respect,” and it is
forbidden to change, disfigure, or touch them.# Pursuant to section
14, Airbnb has the “right to investigate and prosecute” violations of
any of the Terms, including any infringement upon, violation of, or
disfiguring of these texts, and “may take a range of actions” against
any user who changes even one word or alters even one sentence of
them. Section 14 prohibits any mirroring or framing of the source
code forming the platform and any of the content published in the
site. As part of it, users also undertake the contractual obligation
not to “dilute, tarnish or otherwise harm the Airbnb brand in any
way,” as well as not to “attempt to decipher, decompile, disassemble
or reverse engineer any of the software used to provide the Airbnb
Platform.”

The structure of the Airbnb apparatus, the architecture of its
palaces, the design of its internal processes, and grounds for decision
are all similarly inaccessible. Data on the internal structure of the
organization is scarce, and the limited information that does exist
must be painstakingly gathered from a multiplicity of non-tradi-
tional sources—LinkedIn profiles, technology blogs and podcasts,
interviews, the Airbnb blog, and others. All interactions between
“Members” and the law governing disputes between them are medi-
ated via one of the over two hundred and fifty agents, “manning the
phones and doing Chat and email,”22 a member of the Airbnb Trust
and Safety team or the CX department. Called “crewbies,” mem-
bers of the former are responsible “for all online and offline fraud
and safety concerns, including but not limited to account security,
property damage, safety concerns, and user trust.”s! Known as the
“Aircorps,” the latter is “responsible for escalated customer cases that
begin online, but exist in the offline world,” including “monetary
and personality disputes, last minute cancellations, VIP rebookings,
and ‘outside the box” mediation for violations in Airbnb Terms of
Use.”22 Airbnb “Members,” to rephrase, are never in the presence of
the law governing their disputes with others, and are never imme-
diately before it, rather, they enter into relations “only with the law’s
representatives, its examples, its guardians.”22 All decisions are
reached behind closed doors, and are transmitted to users in cryptic
language by Airbnb representatives guarding the gate that the law
made only for them. Dan Weber, the founder of AirbnbHell.com, a
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website dedicated to warning “potential hosts and guests about the
dangers and risks associated with using the Airbnb service,”2 recalls
the story of his trial and judgment, the Kafkaesque experience that
led him to launch the website:

I had been a successful and enthusiastic Airbnb Host for almost
a year when a young European couple in their mid 20’s booked
one of my rooms for a 6-month reservation, a very long stay by
Airbnb standards. I welcomed them into my rental unit, and
spent time with them socially on a few occasions during their
stay as they were trying to learn their way around Los Angeles.
My wife even sold them her used car well below blue-book
value, just to help them out as they seemed like a nice young
couple and they clearly didn’t have a lot of money. Everything
was going fine... until the couple left in the middle of the night
without saying a word two nights before their 6-month reserva-
tion was scheduled to come to an end. I was surprised by that
fact alone, but I was even more shocked when I received a notice
from Airbnb saying that the couple had filed a complaint about
me and they claimed there were mice in the condo! It should be
noted that I had over 40 perfect reviews from previous guests
at this point, and there most certainly were no mice anywhere
on my property. According to Airbnb, their ‘standard policy’
when a guest claimed rodents were in the house was to refund
50 percent of the entire reservation, in this case almost $3,000
USD for 3 months of renting one of my bedrooms in Los Angeles,
California.

I immediately tried to contact Airbnb to dispute this obviously
fraudulent claim, but I was passed around from one customer
service agent to another, none of them able to give me any
explanation better than ‘this is our policy’. I was furious. After
about 2 weeks of calling and emailing various Airbnb reps, I
finally reached a ‘manager” who provided me with a copy of
the scammers’ complaint including a photo of a mouse they
had sent. My rebuttal included written testimony from another
guest who was staying in the condo at the same time, stating
that there were no mice or signs of any other pests in the house.
Thanks to the wonders of google image search, I was even able
to find the exact same mouse photo that the couple had used to
file their complaint... it was originally posted on a blog TWO
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YEARS EARLIER! I sent all of this documentation to Airbnb and
asked them to consider my many positive reviews, and that their
‘policy’ to refund 50% of a guest’s entire reservation for a simple
(obviously fraudulent) claim was crazy. Another week went by
without my claim being addressed. Airbnb kept my last payment
from the European scammers’ reservation, as well as money
from my next few guests, so in total I had lost almost s3,000.
After about 3 weeks of this frustration I finally had enough.
My last message to the manager at Airbnb was ‘Go ahead and
keep my money. I'm going to cost your company more money
than you have cost me!” That was when I launched AirbnbHell.
com — I felt that others needed to be warned 3>

The law is silent, and of it nothing but its common name is said to
our very own Joseph K& Guardian after guardian nevertheless
assures him that there is some “standard policy,” which is not there
but which exists.2z The singular and unique gate that Airbnb made
only for him remains open throughout and is never closed on him;
however, a final judgment never arrives. The doorkeepers that watch
over this “theater of the invisible”2 adjourn, defer, evade, and divert
him. “What is delayed,” as Derrida observes, “is not this or that
experience, the access to some enjoyment or to some supreme good,
the possession or penetration of something or somebody. What is
deferred forever till death is entry into the law itself, which is noth-
ing other than that which dictates the delay.”22 What is deferred till
death is knowledge of the “standard policy”—deferred till social and
economic death. The story of our very own Joseph K ends with an act
of social and economic suicide, the deletion of his Airbnb account,
with a self-imposed exile from the lucrative “sharing economy.”
The inaccessibility of Airbnb’s domain, of its terms, policies,
palaces, codes, and processes is, to conclude, yet another instantiation
of what Derrida calls “the essentially inaccessible character of the
law, [... of] the fact that a ‘first sight” of it is always refused.”® The
law purports to apply universally and impartially to all, to be readily
accessible at all times and to everyone, to be known by everyone, to
be readable. Nevertheless, as Derrida suggests, to protect and pre-
serve its autonomy and authority, the law must precisely frustrate
any narrated attempt to capture its meaning, to gain insight into its
essence, to tell its story; it must deny access to its domain, knowledge
of it and participation in it.& Doomed to be denied entrance, to be



The Fast to the Furious

discounted as “concerning only circumstances, events external to the
law and, at best, the modes of its revelation,” stories like those of
Jeanne and AirbnbHell.com’s founder (just as Kafka’s parable) instead
enact or expose the law’s essential inaccessibility and structure of
referentiality, the paradoxical logic of boundaries. The framing of
each story creates an opening, an opportunity to access the law’s
essence, a portal into its domain. But, at the same time that it creates
an opening, the unique door made by each story also serves as a
barrier, drawing a line that cannot be crossed, protecting an essence
that cannot be accessed. The framing of the door turns the law hid-
den behind it into a secret, something that remains inaccessible, an
insight that cannot be gained.® By insisting that the law “should
be accessible at all times and to everyone,”® on the law’s generality
and universality, it is the story itself that transforms the law into a
secret, into that which will forever be obscured and inaccessible. It
is the story itself that, by placing us in front of a portal that it itself
comports, an internal boundary opening on nothing, reveals the
law’s essential structure of referentiality.%s

In one of his lesser-known articles, socio-legal scholar Gunther
Teubner invites us to imagine that Kafka’s protagonist “is not the
human individual who has been delivered up to the force of institu-
tionalised legalism, [... rather] the individual legal procedure itself,
or more generally the decision-making practice of the legal process, in
all the confusion of life, that stands before its own law.”% Modern
law’s claim of autonomy and universality, constant deployment of
abstract categories, and inexorable compulsion to juridify all prob-
lems of the world are precisely, Teubner suggests, what sends it on
a desperate search for an earlier, universal, higher or more specific
law by which it can make its decisions& The legal discourse that
seeks to assure itself of its law is tormented by nightmares that are
different from those experienced by an individual who, appearing
before the judicial system, is exposed to its arbitrariness.® Precisely
because it can only reflect on itself with the aid of the categories
which it itself declared universal, the law becomes subjected to the
torment of self-examination, and thus caught up in the paradoxes
of self-reference. This, Teubner concludes, “is the fundamental
paradox of the Law, which in response to the question as to its
foundation does not get a clear yes or a clear no, but an almost
mocking interchange between positive and negative value of a
viable justification.”%
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It is the paradox inherent in the law’s sense of “justice,” of
what makes a dispute resolution mechanism “just” or “fair,” of what
makes one institutional design better or worse than others, that this
chapter attempts to gain insight into. Would Jeanne’s situation be
any different had she woken up with bed bugs in a traditional hotel
room? If so, how? Would she have benefited from a procedurally
and more substantively “just” institutional design had she lodged
elsewhere, outside of Airbnb’s domain? Would that alternative
jurisdiction have offered her a “fairer” legal procedure? Would
that procedure have produced a “better” outcome? What makes the
Airbnb dispute resolution mechanism either “superior” or “inferior”
to the mechanisms offered by the “controlling law”? What would
allow us to judge that Jeanne’s “Before the Law” is a story of either
“justice” or “injustice”?

Before returning to Jeanne’s story, it is important to note that
this chapter leaves aside the eternal question: What is law? It goes
beyond investigating the legal quality of this invisible and inacces-
sible dispute resolution mechanism, searching for that which makes
laws of its terms, policies, and decisions, the being-law of these. It
is further important to highlight that the goal of this chapter tran-
scends merely exposing Airbnb’s “law in action,” the inner workings
of the sophisticated dispositif operated by the home sharing service,
its ideological dimensions, and the distributive implications of the
various decisions conveyed by the guardians stationed before it.
Furthermore, the aim is neither to evaluate by reference to one or
another pre-existing private law system or a certain ideal Airbnb dis-
pute resolution mechanism, nor place it on one or another point along
some spectrum. Any such endeavour would, necessarily, require a
subscription to, or focus on, a specific idea or ideal by reference to
which a binary distinction—between “fair” and “unfair,” “legitimate”
and “illegitimate,” “just” and “unjust,” “good” and “bad,” “better”
or “worse,” or “more” or “less”—could be drawn. In this respect,
this chapter also avoids arguing for institutional reforms, making
any policy recommendation, or producing a definitive conclusion as
to who should process private disputes, and how such mechanisms
should be designed. It neither commends nor condemns Airbnb’s
mechanism of dispute processing. It does not call upon traditional
jurisdictions—state, municipalities, or transnational bodies—to
intervene or regulate. It does not suggest the introduction of a new
transnational regulator. Rather, the following telling of Jeanne’s story
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is intended to incite a reflection on the intuitions and assumptions
with which we approach “law stories”Z2 and the principles by which
we judge mechanisms of dispute processing.

Ill. Before the Law

Before the law, “on the front lines,”7* stands Jason from the Airbnb
Trust and Safety department. To this “crisis manager”Z2 there comes
an end-user praying for admittance to the law. “Hello!” she cries on
the other side of the phone line. “Is there anybody in there?” “Come
on now,” he replies soothingly. “I hear you're feeling down.” And
after listening to her plea, he assures her, “Well, I can ease your
pain and get you on your feet again.” “Relax,” he continues, “I'll
need some information first.” “Just the basic facts,” he reassures
her. “Can you show me where it hurts?” After receiving pictures of
the alleged bedbug bites, he writes her with a medical diagnosis, a
written confirmation of his promise to reimburse her for up to $30
for a meal, and a short explanation of the crux of their phone con-
versation—his ruling.

Hello [Jeanne],

This is Jason from Airbnb again.

This email is just a quick follow up from our phone conversa-
tion earlier.

I have received the photos of [... your] bites and I can confirm
that these are from bed bugs. I will be canceling this reservation
on the hosts behalf and will be refunding you in full. As we
discussed the original payment will be held in Airbnb’s system
initially and will be transferred directly to a new reservation. As
the original reservation was for 3 months I will be looking for
a shorter reservation at first and then we can attempt to rebook
you for the rest of the reservation later.

For now I have promised to reimburse you for up to s30 USD for
a meal while I begin to reach out to other hosts in NYC.

Thank you for your call and I will be in touch.

Best regards,

JasonZ3

Throughout their phone conversations, Jason gives Jeanne advice on
how to get rid of bed bugs. Not only is the first time that she has ever
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had to deal with an infestation, nor does she know of anyone who
ever has. Hell, up until that very morning, she was not even aware
that she is allergic to bed bugs. In shock, she follows Jason’s instruc-
tions, one after the other. Two hours pass by and Jason, who is still
searching for alternative accommodation for the next three months,
books Jeanne a hotel room for the night. “Hello Jeanne,” he writes
with an update, “This is Jason from Airbnb again.” “I have booked
you for one night into The Aloft Harlem as the Astor unfortunately
no longer had availability by the time I actually tried to book you
into it. As I said previously if you need to take a cab to the Hotel I
will gladly reimburse for the cost.”

After giving her the hotel’s address and phone number, he again
reassures her: “I will continue to reach out to other hosts in the area
tonight, so just rest easy Jeanne!” After settling into the hotel room
he booked for her, she sends him an email, just to update him and
to thank him for being there for her during her long and trying day.

Dear Jason,

You are great. I am in the hotel, so I am fine. I threw to the
garbage all my belongings that have been in contact with the
bed of bedbugs. I will go tomorrow to the laundry for all my
other clothes, that I packed for now in a new bag (I also threw
my suitcase). Do you have other advices? I hope my clothes will
not be contaminated by bedbugs. Maybe we should wait a bit
more and keep me in the hotel before risking to contaminate
another place? This is really terrible, in only one night my body
is covered with bites. Hopefully I took my medicines against my
allergies and it’s a bit better now, but still, I am all red.

Again, you have been extremely helpful and reactive, I am very,
very grateful.

Best,

[Jeanne]

It is 1:00 a.m. in New York, 10:00 p.m. in San Francisco. Jason’s shift
is coming to an end, and he sends Jeanne an email, in English and
French, just to let her know, “I want to make sure you feel supported
here,” he explains. “[P]lease know,” he reassures her, “that a colleague
will be in touch very shortly!” “In the meantime, if there’s any other
information you'd like to make sure we have, you can reply here and
let us know.”
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Five hours pass. It is slightly after 6:00 a.m. in New York, and

3:00 a.m. in San Francisco. Jeanne receives a long message; it’s in
French and from Hakima, a member of the Airbnb CX department,
the “keepers of a magical customer experience.”zt

Bonjour [Jeanne],

J'espere que vous allez bien. Je m'appelle Hakima et je suis une respon-
sable faisant partie de 'équipe Trip Experience a Airbnb. Je viens de
prendre connaissance de votre dossier et je suis sincérement désolée de
la situation que vous avez rencontrée aprés avoir passée une premiére
nuit chez [Lily]. ] imagine qu’avoir un réveil de la sorte n'a pas du [sic]
étre agréable.”

After expressing her sympathy, Hakima proceeds to explain to Jeanne
that her three-month reservation has been modified to last only the
one night.

%%

“[E]n effet,” she notes, “je constate que vous avez quitté le logement
la nuit apres votre arrivée et il était bien sure [sic] hors de question

s

que vous y restiez dans ces conditions.

éme si officiellement maintenant la réservation ne dure qu'une
“M 1l t t t1 t d ’
nuit,” she clarifies, “nous vous avons entierement remboursé [sic],

s

méme pour la nuit passé [sic] dans le logement.

The cited message was sent in French. On the necessity and impossibil-
ity of translation, see Jacques Derrida, “Des tours de Babel” in Peggy
Kamuf & Elizabeth Rottenberg, eds, Psyche: Inventions of the Other Volume
I (Stanford, CA: Stanford University Press, 2007) 191. [Hello Jeanne, I
hope you are doing well. My name is Hakima and I am a member of
the Trip Experience team at Airbnb. I have just reviewed your file and
I am truly sorry for the situation that you encountered after your first
night at [Lily’s]. I imagine that it was an unpleasant way to wake up.]
All the translations are from the author.

[Indeed, I see that you left the night after your arrival and it was evi-
dently out of the question for you to stay under such conditions.]
[Though the reservation is now officially for just one night, we
fully reimbursed you, even for the night that you spent in the
accommodation.]
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After providing Jeanne with the details of the reimbursement already
in place by Airbnb, she proceeds to explain why, for the time being,
Jeanne cannot be relocated to alternative accommodation. “[N]aurons
[sic] pas confirmation que vos affaires ayant pu étre en contact avec les
punaises de lit soit nettoyées,””" she apologizes. “After you receive the
invoice for the dry cleaning,” she requests, “please send it to me by
email, and I will take care of your reimbursement.” Hakima con-
cludes her long message with an adjournment, a cryptic prolongation
of Jeanne’s forced stay in a hotel, a deferral of her relocation to an
alternative accommodation:

Concernant le séjour a I'hotel, il semble que le paiement est [sic] été
validé par Airbnb pour la nuit passée, si vous décidez de rester a >hote
[sic] ce soir ou les jours suivants, nous ne pourrons malheureusement

FHAEA

prendre en charge le coup [sic] de la réservation a I’hotel.

Jeanne wakes up to find Hakima’s message in her email inbox.
Although slightly confused by the vague wording of the last para-
graph, she understands that Airbnb will neither book her accom-
modation nor reimburse her for her prolonged stay in the hotel, a
stay that was booked by Airbnb only the day before, and that cannot
end until Airbnb itself decides so. In desperate search of a lifeline,
she attempts to contact the only person she can think of, the guard-
ian with the human, friendly face, the person that “had her back”z
the day before, the doorkeeper to whom she has already formed an
attachment. Replying to the only email address she has, response@
airbnb.com, she writes: -

Dear Jason,

Thank you for your answer. Again, you've been amazing, you
are the best crisis-manager ever!

I had a rather worrying answer from Hakima France. She said
that Airbnb cannot find me a solution/a place to stay for tonight.

**** [Until we have confirmation that any belongings that may have been
in contact with the bedbugs have been cleaned.

%% With regard to your stay at the hotel, it looks like the payment has
been validated by Airbnb for last night. If you decide to stay at the hotel
tonight or the following days, unfortunately, we won’t be able to take
care of the costs of the hotel reservation.


mailto:response@airbnb.com
mailto:response@airbnb.com
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I will go to the laundry today to wash my stuff and buy new
clothes, I can send you the receipt. Is it possible to stay another
night in the hotel, or to find a airbnb?

I have to stress that I just arrived in New York and I don’t know
anybody here. Plus I am a student, so I don’t have a lot of money.
I cannot afford to pay by myself another night to the hotel. I
already had to pay to buy new clothes as I threw up all clothes
that have been in contact with the infected bed.

I also have to stress that it is a very disturbing situation for me:

I couldn’t sleep last night because I was so stressed, and because
all the bites were itching. Hopefully I had my medicines from
France, but still. I really need you to help me find a sustainable
and durable solution to my problem: I need a place to sleep for
tonight!

Thanks again for your help,

[Jeanne]

The phone-a-friend lifeline, Jeanne soon realizes, can be used only
once. These are the rules of the game# How naive of her to think
that Jason was real, a friend, a human friend. For although he was
the face of Airbnb, Jason had no human face; his voice and words
touched her, but it was not a human touchZZ He is but one of many,
and for him she was only one of many. Jason was stationed on the
border between her and the law, but it was not her that he was there
to guard. Even though he too was standing outside the domain of
the law, he was not on her side. Even though he stood with his back
to the law, facing her, it was the law that he had guarded all along,
it is from her that he guarded it.

One short hour after Jeanne had written to Jason, she received
an email from Hakima, “the case manager on this case for now,”
writing to teach her this valuable lesson, explaining to her “the way
it’s going to work.” “I'm going to write you in English as this seems
to be your preferred way of written communication,” she sarcasti-
cally begins, as if in acknowledgement of the limits of language, of
its self-referentiality. “I'm sorry that Jason promised you something
we couldn’t guarantee,” she continues, stepping into her role as an
empathetic guardian, the new “Jason.” Her message not only delays
Jeanne’s relocation to a reasonably comparable accommodation, but
once again obstructs entry to the law itself:
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Hello [Jeanne],

I'm going to write you in English as this seems to be your pre-
ferred way of written communication.

I'm sorry that Jason promised you something we couldn’t
guarantee.

Because it’s bed bugs we can’t risk any contamination for safety
reason, that is why for the moment we can’t assist you to rebook
a listing on Airbnb, however when you are able to provide clear
documentation that all your belongings have been treated for
bed bugs we can start the process to assist you, and I'll be more
than happy to assist you myself as I'm the case manager on this
case for now.

So right now, I want to confirm that exceptionally, I'll offer a
refund of an hotel stay of up to 150s for tonight.

The way it’s going to work is that you can book the hotel of your
choosing on your own, and then send me the receipt by reply-
ing to this email.

As soon as I receive it, I'll refund you of up to 150$, as mentioned
above.

To process to this hotel refund, you will need to add a payout
method, you can add it by clicking on the link: https:/www.
airbnb.com/users/payout_preferences/3029474.

Then as soon as I received documentation from you confirming
that all your belongings have been cleaned, I'll refund you up
to 100s on the laundry cost.

As for the rebooking, just to clarify, we are more than willing
to assist you, but we have to receive documentation confirming
your belongings are free of bed bugs.

I know and understand that you don't have a lot of money on
your that is why I'm offering you those courtesy refund on
Airbnb’s behalf and that those refund will be sent to you as
soon as we have documentation and that you have added a
payout method.

Also I want to confirm once again that the payment of the res-
ervation with [... Lily] was fully refunded to you.

I'hope this is more clear, but if I wasn't feel free to let me know
and I'll be getting back to you as soon as possible.

Thanks [sic] you.

Hakima


https://www.airbnb.com/users/payout_preferences/3029474
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After receiving a much-needed clarification and a much more
detailed explanation, Jeanne replies to Hakima that she will stay
in the same hotel. Otherwise, she explains, she will not have time
to get her remaining belongings dry-cleaned, buy new clothes and
luggage, and go to the university to meet professors and complete
all administrative requirements. “I am waiting for the dry cleaner
to be open, and I get back to you as soon as I have the receipt,” she
promises before thanking Hakima “again” for her help. Hakima
replies promptly. “Hi Jeanne, I'll keep an eye on your case and will
be awaiting for your documentation,” she reassures her. “I wish you
well this afternoon for your trip to your new University. :)”

Before long, Jeanne realizes that Airbnb probably did not pay
the full rate for her hotel room, which is actually s250 per night. Being
a student, she obviously cannot afford paying the s100 difference. It
also dawns on her that finding a hotel room in New York for under
$150 a night is an almost impossible task. In distress, she writes to
Hakima again, requesting help finding a hotel room close to her uni-
versity. Hakima denies her request, without ever citing the basis for
her refusal. “I'm sorry for the situation you are in,” she apologizes,
“however, we won't be able to book a night in the hotel for you.” “We
did it as a courtesy yesterday,” she explains, “but it won’t be possible
again for today.” “As I explained to you earlier,” she reiterates for the
third time, “if you book a hotel for tonight I am more than happy to
refund you up to 1503 when you send us the receipt.” “I know this
is not the best situation and we are here to help,” she concedes, “but
in this situation there’s unfortunately a limit to what we can do.”

What precisely is this “situation,” Jeanne is left to figure out.
What is this “limit” of which Hakima speaks, how it was defined,
and by whom, she will never know. Which law dictated the decision
conveyed by Hakima? Jeanne is left to wonder. “Let me know if you
have any question,” Hakima defers almost mockingly, leaving our
distressed and mystified Jeanne with more questions than answers,
sending her, and us as the readers of her story, on a journey to the
origin of the law by which Hakima made her decision.

Hours pass by—how time flies when you are having a hell
of a time! Eventually, Jeanne has all the documentation to send to
Hakima, proof that she no longer poses a health and safety threat to
the Airbnb community. She, like the bed bugs that failed to make her
their home, relocates to an alternative accommodation, to the home
of a new and, hopefully, more accommodating host.
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IV. Revolving Doors

How would jurists react to and evaluate Jeanne’s story? With which
common intuitions would the members of the epistemic community
of the law approach it? How quick would they be to judge? Would
they take the side of the stodgy civil justice system, or would they
be dazzled by the swiftness, efficiency, and responsiveness of this
alternative to state institutions? Would they resort to the idea of
“access to justice,” the notion of “procedural transparency,”Z8 or the
“law of standing”?2 Would they frame the story through the lens
of civil procedure, or as a market regulation issue? What would be
their ruling?

The most striking aspect of Airbnb’s processing of Jeanne’s
dispute with her host is its swiftness. How would jurists consider
it? Is time on Airbnb’s side, or is it on the side of the traditional state
court system? Is it of the essence, or is the administration of jus-
tice through law—just as the abstract norms that purport to guide
the law’s ostensibly autonomous and objective processes—largely
unaffected by it? To what extent is time of the essence, and of what
essence is it? “Justice delayed is justice denied” goes the common
legal adage, whose originator is a secret of the past. The contradic-
tion inherent in this recited maxim is exposed through Jeanne’s
story. Contemplating the role of time in the context of her story, it
must be considered whether it is even possible to deliver immediate
justice, and what constitutes a “delay”? Can justice through law be
obtained without delay? Is some degree of delay therefore desirable?
The paradoxicality of this celebrated maxim is beautifully exposed
through Martin Luther King’s inspiring and inciting “Letter from
a Birmingham Jail.” In response to claims that his actions were
“untimely,” and suggestions that he should have given the new city
administration of Birmingham time to act, he writes:

[f]or years now I have heard the word “Wait!” It rings in the
ear of every Negro with piercing familiarity. This “Wait” has
almost always meant “’Never.” We must come to see, with one
of our distinguished jurists, that “justice too long delayed is
justice denied.”

The last two sentences of King’s reply confront two opposing positions
on the relation between justice and time. In the first, King restates the
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conventional formulation of the adage, which suggests that to delay
is to deny access to justice. The ensuing sentence positions itself as
opposition to the previous: “[w]e must come to see,” King subtly refor-
mulates the maxim, that “justice too long delayed is justice denied.”8
Writing from jail the story of his trial and judgment by the law, by his
adversaries and by his friends, King does not turn his back on this
revered principle; rather, he insists on its universality and precisely
on its timelessness. However, while writing on its timelessness, his
narrative works to penetrate justice’s atemporal realm, to introduce
a dimension of time into it. Justice should be considered denied,
King’s letter suggests, only when it is served with excessive delay.
The accessibility of the Airbnb dispute resolution processes and of
the state civil justice system should be assessed not by reference to
time alone, but by reference to the reasonable or optimal length of a
dispute resolution procedure. Was the swiftness of Jeanne’s process
reasonable? Is speed necessarily optimal? Would state courts have
processed Jeanne’s dispute within a (more) reasonable period of time,
had she turned to them? Paradoxically, this claim and the questions
it elicits are themselves a form of an adjournment; they send us on
a quest for a higher law, a law of delay, a criterion against which we
could judge a “delay” as “excessive” or “reasonable.”

The swiftness with which Airbnb carries out its processes
further raises the traditional jurisprudential problem of discretion.
What is the scope of Jason and Hakima’s discretionary power? What
effect does a tight time limit have on discretion? Does pressure to
make a quick decision result in a more mechanical application of
rules or overreliance on intuition? Is it more or less likely to produce
“accurate” determinations? Is it more or less likely to yield “just” out-
comes? What would be an optimal timeframe to exercise judgment?
Given the type of disputes processed by Airbnb, is the swiftness of
its procedures less of a concern? Given the commercial context, is it
more of a concern? The problem of discretion subsequently evokes
the question of what makes state-employed judges more impartial
or qualified decision-makers than Jason and Hakima? And who are
Jason and Hakima, we may ask, and what are their credentials? Who
should be given the authority to interpret the law, to determine the
meaning of a legal text? Who should be authorized to judge the actions
of Jeanne’s host as either “acceptable” or “unacceptable,” “reasonable”
or “unreasonable”? Alas, we hit yet another roadblock, delayed once
again.
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It is not just a question of time, others would likely stress. Other
concerns, should also be taken into account when assessing Airbnb’s
processes in the context of Jeanne’s story. A quicker procedure, they
would caution, is not necessarily a more accessible one. To be con-
sidered accessible, a dispute resolution mechanism should provide
more than a quick response. It must also produce just results and
fair treatment. It must be easily understood by its users, responsive
to their needs, adequately resourced, and well-organized £ Does the
Airbnb dispute resolution apparatus meet these criteria? Do any of the
traditional civil justice systems, to which the Airbnb customer support
service is being compared, satisfy them? Is it possible to achieve all of
these objectives simultaneously? Which of these systems under con-
sideration comes closest to meeting these goals? Do the millstones of
the state civil justice system grind more finely, precisely because they
turn more slowly? Alas, we arrive before yet another gate, of another
law, deferred, struggling to compose a conclusive list of criteria that
is additionally prioritized by the relative value of each item.

Time is money, many would likely point out in an attempt
to get the discussion back on track. Much like the cases that reach
small-claims courts, disputes between Airbnb users are relatively
straightforward, and generally do not involve large sums of money.
Airbnb users are not given a separate charge for services provided
by the Airbnb dispute processing apparatus; rather, as is explained
by the Airbnb Help Center, these costs are covered by service fees
charged to guests on booking confirmation.8 As they are not repre-
sented, neither do users pay attorneys’ fees. Procedures are simpli-
fied, arbiter-led (as opposed to adversarial), and informal. Decisions
are reached and enforced quickly, and all communication is in simple
language devoid of legal jargon. Moreover, it is not necessary for
Airbnb users to wait until the end of their vacation to make a claim.
Airbnb’s customer service is available 24/7, providing instant guid-
ance and relief. Speedy and responsive justice, the argument goes,
is a more certain justice. In this process, Jeanne was not subjected
to the prolonged apprehension typically suffered while anticipat-
ing a future court ruling. Airbnb immediately notified her that her
booking had been cancelled and instructed her to leave the infested
accommodation. Jeanne did not have to assess which of her options a
court might find “reasonable” to mitigate her damages, or for which
of the expenses she incurred she might later be compensated. She
was immediately sent to a hotel, although temporarily, helped to
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find comparable alternative accommodation, instructed to throw
away all of her belongings that had been in direct contact with bed
bugs, requested to have all of her remaining clothing dry cleaned,
and encouraged to take a taxi to her hotel. The substantial cost of
all each of these actions was borne by Airbnb, and when incurred
by Jeanne, she was quickly reimbursed. However, as suggested by
both critical evaluations of the relationship between access to justice
and small claims courts and critical race theory’s challenge to the
assumption that informal dispute resolution mechanisms are more
accessible than formal ones,% swift, less-costly, simplified, and more
informal procedures led by a fact-finding, activist adjudicator do not
necessarily enhance access to either courts or “justice.” A conclu-
sion that is reinforced, as some might observe, by Airbnb’s efforts to
divert (discrimination) claims from state courts to arbitration, and
by recurring claims by hosts that Airbnb’s decisions systematically
favour guests over hosts.2¢ Alas, we are summoned to appear before
another law, sent on a journey to find its origin: What is “justice”?
What is meant by “access”? And to what extent does “access” relate
to “justice”?

Moreover, as the Ontario Ministry of the Attorney General
explains, a favourable judgment does not guarantee payment. “Some
people,” the ministry observes, “think that when the trial is over
and the judge’s decision is made or a default judgment is obtained,
the successful party [...] will automatically be paid [...] and that is
the end of the case. Obtaining a judgment,” they caution, “is some-
times just the beginning for both parties.”®Z Indeed, often costly and
time-consuming steps are required to collect a favourable judgment,
especially a foreign one. Moreover, in many jurisdictions, to request
enforcement of a foreign judgment, a writ of execution or garnish-
ment, an additional legal process is required. Airbnb users are for-
tunate to bypass this added delay and barrier to justice. Although
Jeanne was charged in full the moment her host confirmed her
booking, payment was held by Airbnb until twenty-four hours after
check-in. This hold, as Airbnb explains, gives both parties “time to
make sure that everything is as expected.”® Within hours of receiv-
ing Jeanne’s claim for a “Travel Issue,” Airbnb accepted her claim
and effectuated her refund. Jeanne’s story is not exceptional. The ToS
agreement and Payments Terms grant Airbnb extensive authority to
enforce its judgments; refunds and reimbursements are effectuated
immediately and in many cases automatically.
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The relative ease and speed of judgment and enforcement, some
would likely remind us, do come at a price. What'’s done is done, they
might caution, referring to the Kafkaesque experience of AirbnbHell.
com’s founder. Once judgments are made and enforced it becomes
much more complicated to review, and even more so, reverse them.
Given the disincentive to reverse decisions and order the return of
sums that have already been paid, does not the passage of time reduce
the probability of judicial mistakes, guaranteeing better outcomes?
In this context, the “in books” finality of Airbnb’s decisions and the
speed of their enforcement further raises concerns about the lack of
a formal, internal appellate procedure. In practice, however, as the
story of AirbnbHell.com’s founder reveals, Airbnb’s door remains
forever open, and its representatives never turn dissatisfied users
away, rather inviting them to submit decisions for review or to talk
to a “manager.”% Moreover, as a resident of France, Jeanne could have
challenged any of Airbnb’s decisions in an Irish court or any court
of competent jurisdiction. As a resident of the Unites States, her host
could have initiated arbitration, which would have been conducted in
the location of her choice; she could have also elected to participate by
phone, video conference, or, for claims under $25,000, by the submis-
sion of documents.22 Alas, we arrive before yet another law, appealing
for admittance, desiring knowledge of the essence and the scope of
the “right of appeal.” Is the possibility of taking one state court’s deci-
sion to another state court for review more consistent with the right
of appeal than the possibility of referring a dispute to arbitration by
a third party? What is the value of that right and how essential is it?
The past, some might retort, should be left in the past, and the sooner
it is left there the better. Whether favourable or not, a swift and final
decision can enable disputants to close the door on their trying epi-
sode and start a new chapter. Are the psychological costs of a swift
process, experienced as Kafkaesque, necessarily lower than those
of a long process with favourable outcomes? Would the founder of
AirbnbHell.com have been more satisfied had he been subjected to a
lengthier and more formal process, regardless of the outcome?

State law, some would likely conclude, offers disputants like
Jeanne too little, too late. Considering the financial costs of obtaining
a lawyer, litigating and collecting, considering also Jeanne’s limited
resources, the nature of her dispute and the prospects of a lengthy
multinational litigation against a wealthier party, and considering
the international context, questions of jurisdiction, and the potential
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need to prove and litigate under Irish law, would Jeanne have even
bothered to ask for legal advice or to take her case to court? Indeed, it
should be considered whether the disputes arbitrated by Airbnb are
the kinds of disputes that reach state courts, including small-claims
courts. How many of the disputes arbitrated by Airbnb might have
entered formal legal institutions, had the Airbnb Resolution Center
not been available to them? Moreover, as the recent decision to compel
arbitration of discrimination claims suggests, what does the state civil
justice system even offer disputants such as Jeanne? Are its procedures
“fairer” or more “efficient,” and in what sense? Do they produce more
“just” or “efficient” outcomes, and in what sense? Does, to conclude,
access to courts necessarily enhance access to justice?

Rivalry between the hotel industry and Airbnb is often depicted
as a conflict between a stodgy incumbent and a disruptive newcomer.
The relation between Airbnb and the state can also be framed in the
same way. Would jurists be quick to adopt this neoliberal rhetoric
of competition? Are we indeed facing a confrontation between two
“competing sovereigns,”2 an appearance of two laws before each
other? If so, in accordance with which law should we resolve the dis-
pute? Before the gate of which jurisdiction should we summon both
to make a determination? Alternatively, might the gate to Airbnb’s
domain be merely the first of two doors, a passageway towards
the gate of another, more powerful law, that of state jurisdiction?
By positioning state jurisdiction above that of Airbnb, the juridical
rhetoric of hierarchy could give rise to a different set of questions
and another series of delays. Taking the perspective of the state and
assuming their traditional position as guardians, legal scrollers
would likely read Jeanne’s story as a summoning of Airbnb’s legal
personality before state law. Some would perhaps examine Airbnb’s
compliance with existing regulation, embarking on an impossible
quest to determine the controlling law and discover its meaning.
Others might adopt a “centrifugal perspective,”2 setting Jeanne’s
story “in the shadow” of state law,2 studying both the “bargaining
chips”? and “regulatory endowments”% that the state had conferred
on her and on Airbnb. Highlighting the distributive or economic
implications of existing regulations, their likely conclusion would
send them on a desperate search for a higher law, a principle of social
justice by which the existing economic conditions could be judged,
and an argument for reform made. Considering Jeanne’s story from
the perspective of the state, it might further be read as a narrative
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of accessibility and the growing movement towards alternative
dispute resolution (ADR). Providing a quicker, cheaper, flexible
and specialized redress for a large number of otherwise unresolved
minor disputes, does this alternative to the traditional process ren-
der civil justice more accessible? Should the state embrace it for its
potential to divert minor cases from overburdened state courts, thus
avoiding costly trials at the public’s expense, and ultimately reduc-
ing public expenditure? Can, however, existing models of ADR or
online dispute resolution (ODR) be used to describe and analyze
the immense apparatus operated by Airbnb and similar platform
owners?2 Airbnb’s exclusive jurisdiction as the dispute processor is
established not by an agreement between Jeanne and her host, but
in the separate agreements that each signed with Airbnb. In accor-
dance with section 22.3 of the Terms, these agreements do not confer
rights or remedies on third parties. Can we say that Jeanne’s dispute
was resolved through “arbitration” or “mediation”? Should Airbnb’s
dispute processing mechanism be conceptualized or recognized as a
new method of ADR or ODR? Would such a move enhance or restrict
access to “justice?” Is “justice” ever really accessible?

V. Conclusion

It is with many questions that I would like to close the door on this
investigation. Although imposing a series of delays upon our attempt
to make legal sense of the story of Jeanne, Airbnb and the “sharing
economy,” I have hopefully incited deeper reflection on our most
basic intuitions and presuppositions on the possibility of “justice
through law.” Indeed, as any process of reflective examination, the
search for a law by which we can judge Jeanne’s story is bound to
impose many delays. From its place of hiding, the law for which we
search is destined to obscure, defer, and adjourn, rendering evermore
irresistible the attempt to uncover its essence and meaning. What is
the value of embarking on a never-ending quest towards the non-
existent? Perhaps it is Kafka himself, an insurance clerk, who spent
his days as the doorkeeper to the law, protecting the non-existent,
who his protagonist, a man from the country, had been observing all
along. Perhaps “Before the Law” is not the story of a man from the
country, but of the doorkeeper who spends his days with his back
to the law, never turning to look through the open gate he himself
guards, never seeking admittance to the law. Perhaps it is not the
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story of a man delayed entrance, but of a doorkeeper using a man
from the country as a mirror, observing a reflection of himself and
of what lies hidden behind him. Perhaps it is to us, his fellow guard-
ians of the law, that Kafka was writing to, adjuring us to examine
ourselves through the eyes of the man from the country, to reflect
ourselves on the questions he frames, on what it is that we so rever-
ently guard, to conclude with a question in place of a statement.

Notes

1. Indedication to Gunther Teubner. Thank you for teaching me the value of
“productive misreading,” and thank you for encouraging me to embark
on a journey in search of my own law.

2. In accordance with the preamble to the ToS agreement, residents of the
United States enter into agreement with Airbnb, Inc; residents of the
People’s Republic of China who use the service to book or list accommo-
dation in China contract with Airbnb Internet (Beijing) Co, Ltd (Airbnb
China); and all other users enter into agreement with Airbnb Ireland UC
(Airbnb Ireland).

3. Section 21.1 of the Terms stipulates that all contracts signed with Airbnb
Inc will be interpreted in accordance with the laws of the State of
California and the United States; section 21.2 establishes that contracts
with Airbnb China will be governed by the laws of China; and section
213 stipulates that all agreements made with Airbnb Ireland will be
interpreted in accordance with Irish law and the consumer protection
regulations of the user’s country of residence. Section 19 of the Terms
contains an arbitration clause and class-action waiver that applies to all
disputes with Airbnb Inc and any action brought against Airbnb in the
United States. As part of section 21.2, parties to agreement with Airbnb
Inc consent (unless otherwise agreed upon by both parties) to bring all
claims excluded from the Arbitration Agreement in section 19 in state
or federal court in San Francisco, California. In accordance with section
21.2, residents of China agree to submit any dispute with Airbnb China
to the China International Economic and Trade Arbitration Commission
for arbitration in Beijing. Lastly, as part of section 21.3, consumers agree to
submit disputes with Airbnb Ireland to the non-exclusive jurisdiction of
the Irish courts; businesses agree to submit to their exclusive jurisdiction.
Consumers further agree to bring judicial proceedings against Airbnb
Ireland only in a court located in Ireland or a court with jurisdiction in
their place of residence. As part of section 21.3, Airbnb Ireland agrees to
enforce any of its rights against consumers (as opposed to businesses)
only in the courts of the jurisdiction in which they reside.
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4. Blending the words “scroll” and “scholar,” the portmanteau word “scroller”

is intended to allude to both the process of scrolling down a lengthy
text—whether a ToS agreement published electronically or an ancient
scroll—and the deductive logic employed by many jurists and scholars.
Some of the extreme cases that have reached the media include the
complete trashing of apartments; a man’s death at an Airbnb rental
in Texas; an alleged unlawful imprisonment and sexual assault by a
transsexual host in Madrid; and multiple claims of sexual-orientation
and racial discrimination. See e.g. Ruth Halkon & Gemma Mullin,
“First Picture from Inside Airbnb Flat Shows Destruction Caused by
Revellers,” Mirror (6 January 2016), online: <http://www.mirror.co.uk/
news/uk-news/first-picture-inside-trashed-airbnb-7122497>; Ron Lieber,

“Death in Airbnb Rental Raises Liability Questions,” The New York
Times (13 November 2015), online: <http://www.nytimes.com/2015/11/14/
your-money/death-in-airbnb-rental-raises-liability-questions.html>, Ron

Lieber, “Airbnb Horror Story Points to Need tor Precautions,” The New
York Times (14 August 2015), online: <http:/www.nytimes.com/2015/08/15/
your-money/airbnb-horror-story-points-to-need-for-precautions.html>;

Caroline O’Donovan, “Airbnb Removes Host Who Denied a Trans
Woman a Place to Stay,” BuzzFeed News (6 June 2016), online: <https://
www.buzzfeed.com/carolineodonovan/host-who-denied-a-trans-

woman-a-place-to-stay-removed-from-a>. (6 June 2016)

See e.g. Erik Larson & Andrew M Harris, “Airbnb Sued, Accused of
Ignoring Hosts” Race Discrimination,” Bloomberg (18 May 2016), online:
<https://www.bloomberg.com/news/articles/2016-05-18/airbnb-sued-
over-host-s-alleged-discrimination-against-black-man>; Alexander

Howard, “A Man Died at an Airbnb Rental. Here’s How the Company
Responded,” The Huffington Post (10 November 2015), online: <http:/
www.huffingtonpost.com/entry/a-death-at-an-airbnb-rental-puts-the-

tech-company-in-the-hot-seat_us_5640db66e4bob24aeeqb18f7>.(18 May

2016).

Several recent articles consider mostly liability issues, applying the tra-
ditional conceptual framework of state law or calling for the introduc-
tion of new state or municipal regulation. See e.g. Chad Marzen et al.,
“The New Sharing Economy: The Role of Property, Tort, and Contract
Law for Managing the Airbnb Model” (2016—2017) 13 NYU J L & Bus
295; Talia G. Loucks, “Travelers Beware: Tort Liability in the Sharing
Economy” (2014-2015) 10 Wash J L Tech & Arts 329. In the law and
technology literature, some attention has been directed to disputes
between members of “virtual worlds.” See e.g. Mia Consalvo, Cheating:
Gaining Advantage in Videogames (Cambridge, MA: MIT Press, 2009) at
142; F Gregory Lastowka, Virtual Justice (New Haven: Yale University
Press, 2010) at g7—100. In this context, several virtual-worlds scholars
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have studied the dispute processing mechanisms (as well as property
and contract systems) developed by the members themselves. See espe-
cially Jennifer L Mnookin, “Virtual(ly) Law: The Emergence of Law in
LambdaMOO” in Peter Ludlow, ed, Crypto Anarchy, Cyberstates, and
Pirate Utopias (Cambridge, MA: MIT Press, 2001) 245 at 256—57. Others
have debated whether or not state law should recognize virtual worlds
as separate, foreign, self-governing jurisdictions, applying the rules of
private international law to disputes between virtual worlds” members.
See e.g. Mnookin, supra at 272-84; Lastowka, supra at 88. Another strand
of literature has been debating the applicability of “real world” private
law to disputes arising in virtual worlds, questioning whether in-game
property rights should be recognized as a basis for claims in contract
and tort law, whether terms of service agreements create enforceable
obligations between users, and whether users could be recognized as
third-party beneficiaries. See e.g. Michael Risch, “Virtual Third Parties”
(2008) 25 Santa Clara Comp & High Tech LJ 415; Joshua Fairfield, “Anti-
Social Contracts: The Contractual Governance of Virtual Worlds” (2008)
53 McGill LJ 427; Farnaz Alemi, “An Avatar’s Day in Court: A Proposal
for Obtaining Relief and Resolving Disputes in Virtual World Games”
(2007) 11 UCLA JL & T 6; Lastowka, supra at 95. Lastly, the growing
body of literature on online dispute resolution (ODR), a new approach
to dispute resolution that advocates for the use of digital technology to
assist in resolving disputes, also deserves mention. eBay’s collaboration
with SquareTrade, an external mediation service, is commonly given
as a successful example of technology-assisted dispute processing. See
e.g. Ethan Katsh & Orna Rabinovich-Einy, Digital Justice: Technology and
the Internet of Disputes (Oxford: Oxford University Press, 2017); Ethan
Katsh, “Bringing Online Dispute Resolution to Virtual Worlds: Creating
Processes through Code” (2004) 49 NYL Sch L Rev 271.

See supra note 3; Selden v Airbnb Inc, 2016 WL 6476934 (DC Dist Ct) [Selden].
On February 2, 2017, the Court of Appeals for the District of Columbia
Circuit ruled that the district court’s order compelling arbitration and
staying litigation pending arbitration is not appealable. See Selden v.
Airbnb, Inc., 2017 16-7139 (D.C. Circuit).

See Selden, supra note 8.

“Airbnb is Global and Growing” (10 August 2017), online: Airbnb Citizen
<https://www.airbnbcitizen.com/airbnb-is-global-and-growing/>.

Rani Molla, “Airbnb Is on Track to Rack Up More than 100 Million
Stays This Year — And That’s Only the Beginning of Its Threat to
the Hotel Industry” (19 July 2017), online: Recode <https:/www.
recode.net/2017/7/19/15949782/airbnb-100-million-stays-2017-threat-

business-hotel-industry>.
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Ibid at ooh:23m:00s.

See Kia Kokalitcheva, “More People Who Use Airbnb Don’t Want to
Go Back to Hotels,” Fortune (16 February 2016), online: <http://fortune.
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See “I'm a Host. What Penalties Apply if I Need to Cancel a
Reservation?,” online: Airbnb Help Center <https://www.airbnb.com/
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CHAPTER IV

The Normative Ecology
of Disruptive Technology

Vincent Gautrais-

I. Introduction

Technological Neutrality: Hogwash! This brief chapter will not
elaborate on the nature of disruptive technology. Neither will it
express an opinion on its merits,2 or on issues of disruption that arise
when faced with controlled markets, where organized and protected
monopolies have been profoundly affected Instead, it will deal with
the normative environment within which this innovation is currently
developing—an environment that is necessarily shaped not only by
the technology itself, but also by the sheer speed of its evolution.
More precisely, it will take for granted that technology has a major
impact on our way of operating. Technology—let us make no bones
about it—is not neutral £It infiltrates our lives with myriad effects on
power relations. Such issues are therefore worthy of consideration
and integration into the controls that the law, conceived globally as
formal and informal norms, seeks to implement. Thus, law is a tool
for the management of power relations. In keeping with the image
of scales, the law weighs; it weighs in. But technology, due to the
changes that it brings, far too frequently creates an extraordinary
opportunity for calling into question the very principles and scales
that have taken centuries to crystallize.

Disruptive Technology. Implicit in the notion of the “sharing econ-
omy” is a minor anodyne dimension, as well as a major dimension
that is just as untrue. As concerns the former, it is anodyne because



116

LAW AND THE “SHARING ECONOMY”

sharing is seen as a good thing. Like apple pie, one cannot possibly
be against it. And as concerns the latter, there is also a fundamental
falsehood that certain of these companies “share,” when, in fact, they
operate through a formidable unilateral retention of information. To
be precise, they retain the information shared by others, about others.
In fact, this notion of sharing as understood in the context of projects
of limited size, such as those which happily flourish in municipalities
everywherez-is incompatible with megastructures such as Uber and
Airbnb. On the contrary, the latter companies are the poster children
of retention. Such issues of retention first surface in the contract, which
emphasizes the ownership of datafand this in spite of the natural
suspicion that should arise when faced with such an appropriation
of personal information. A lack of transparency is also at play in the
manner in which the algorithms are programmed, despite the degree
of accountability that is increasingly required in this respect.Z

Revolution/Evolution. This equilibrium is all the more difficult
to attain where technology becomes infused with emotion; when
faced with the “technomagic™® frequently associated with technol-
ogy—frequently perceived as either eminently dangerous or highly
lifesaving—it is important to take a calm look at the “revolution”
that we face. For while we certainly observe a “factual” revolution,
with technology creating technological and economic upheaval 2 it
is met by a normative “toolbox” that has both merit and tradition.
Strongly creative, the law remains a marvellous means: capable of
evolution, of adaptation. When faced with this technological revolu-
tion, the law may perhaps simply give rise to an evolution in terms
of which traditional tools are considered to be sufficiently effective.
This is a debate as old as the law, as old as the Internet itself. Since its
very beginnings, the Internet has given rise to questions regarding
the best way of managing this new reality~

Normative Porosity. But to return to the sharing economy: many
consider that because of its technological upheavals the sharing econ-
omy has created a legal vacuum without precedent. This is incorrect.
It often is the case that those who invoke the notion of a legal vacuum
are the ones who consider that the law only works against them.12
Quite to the contrary, there is not only a broad variety of applicable
laws but also an increased need for them. Hence norms should not
be considered through the narrow lens of formal norms that (directly
or indirectly) derive from the state; normativity should be grasped
pluralistically, with frequent interactions between the various levels
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of normativity. Apart from formal texts, this also obviously includes
a contractual structure with its own set of particularities, but also
that which I like to call individual normativity,2 namely internal
company documentation that details a certain level of requirements.
Yet neither contracts nor internal company documentation entail
real control. Essentially, few contracts have been analyzed by the
courts—and even this jurisprudence has difficulties in assessing
such (frequently technical) commercial texts.

Normative Pervasiveness. Contrary to popular thought, we
therefore have a broad range of normative tools. Among them, four
contribute to the development of an ecosystem of norms—an over-
lapping, intersecting ecology. The Kelsinian pyramid has reached its
limits; a more plural, more global, vision is needed. But beyond this
so-called ecosystem that needs to be described in quantitative terms,
it is also important that it be evaluated, as several of these norms are
not truly effective. Indeed, while certain formal norms manage, in
spite of their flaws, to harness the activities that are linked to the
sharing economy (section II), other contractual or individual norms
have some limitations, meaning that they are not always able to
control the activities of Uber, Airbnb, and the other platforms that
form the subject matter of this study (section III). Accordingly, it is
an overview of these legal tools that will be presented below.

Il. Formal Norms under Oversight

It is a natural reflex: when technology raises new problems, let us
pass a law! Paradoxically, issues relating to the sharing economy are
quite easily dealt with by judges applying existing law. The law in
its traditional guise applies even though specific features are absent.

i. The Relative Effectiveness of Laws

Much can be said about the numerous laws that come into play in
the regulation of the sharing economy. With regard to the situation in
Quebec, there is, of course, the issue relating to the specific and tem-
poral law that was imposed on Uber. A law that is not quite one: this
text, called an “agreement,” does not have the generality that is typi-
cally associated with the law.22 Nonetheless, originating from a gov-
ernment institution, this text created quite a stir in September 2016,
and was made public, meaning that it could be subjected to analysis.
The same goes for the texts relating to short-term accommodation.:
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1. Law and Technology: Limits

The Law Questioned. Naturally, laws raise questions far beyond the
power relations that they introduce, in terms of which some actors
receive rights while the rights of others are limited. It is often the
case that those who are faced with new laws are not content to see
their rights trampled upon nor their prerogatives threatened. This
is not where the question arises for present purposes, as it is beyond
my field of expertise. Instead, the legal enquiry envisaged relates to
the two following elements.

First, governments all too often adopt “communication” laws
which have as a core objective to demonstrate to the population that
the government acts and that it performs its sovereign role of dis-
tributing interests. Thus, as Professor Atias emphasizes, the Act is
a communication tool to which “the name of a discoverer might be
attached.”Z As it happens, this objective of the law is manifest in the
Quebec agreement relating to Uber where the text establishes general
principles with which the company must comply. Thus, in addition
to clearly identified obligations, the text also details extremely vague
objectives such as transparency, innovation, and privacy. While the
Act is prescriptive, it is therefore also somewhat idealistic in that it
deems itself able to effect profound changes in power relations. What
conceit. The same goes for the Act Respecting Tourist Accommodation
Establishments,® which, while identifying some specific obligations to
be met, does not appear to place great value on the controls exercised
by the administrative authorities.22

Partial Laws. Second, immense areas are completely left by the
wayside. Still speaking of Uber, the text essentially targets two kinds
of power relations: on the one hand, the relation “Uber/Quebec State”;
on the other, that of “Uber/Taxi Industry.” With regards to the former,
the monetary aspects have been developed with great precision. A
fiscal agreement is appended to the text, which provides for fees in
similar detail 22 Some public safety and public interest considerations
are also present; 2 not much more. Concerning the latter, as far as
the relation to the taxi industry is concerned, a dividing up of the
respective territories is proposed, with a heavy reliance on technol-
ogy: telephonic services and the streets are taxis’ domain—Uber is
limited to online solicitation.22 That being said, many shortcomings
and issues remain outside the ambit of the text. Admittedly, there
are other laws and multiple legal texts that will likely apply to Uber.
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Nonetheless, the following matters remain opaque: What about the
right to privacy?2 What about the risks of discrimination inher-
ent in the choice of clients or of drivers? The law of the platform2:
asserts itself; individual normativity should not only be envisaged
but should above all give rise to real control.22 None of these norms
are considered in the slightest in the agreement with Uber.

2. Law and Technology: Mastering the Limits

The Law and Its Ability to Act. The above being said, while one may
criticize the law, the fact remains that it works. Contrary to many
an Internet service, the sharing economy frequently—and specifi-
cally in the case of the ones that are best known (UberX; Airbnb)—is
very much a physical reality. In the case of these frequent examples,
it must be underlined that they amount to a real service of physi-
cal transport, and to a real service of physical accommodation.
Hence, this is not an instance of the eternal non-application of the
law brought about by the international dimensions of relations. In
fact, it is indeed Uber Canada that is the contracting party to agree-
ments initiated by the government, both with regards to operating
modalities2® and fiscal compliance,2 which enhances the “domestic”
nature of the Act. Similarly, insofar as Airbnb in its various forms is
concerned, the Act Respecting Tourist Accommodation Establishments
like the Regulations Respecting Tourist Accommodation Establishments22
applies to the whole of Quebec. The governmental response is espe-
cially specific, constituting proof that the authorities have tackled
the “Airbnb issue” head-on, the Ministere du Tourisme having gone
so far as to furnish the public with an interpretative guide3 In these
two cases the government has elected to authorize. The use of these
platforms is accordingly allowed, subject to compliance with condi-
tions that do not appear—when compared to other jurisdictions—
particularly onerous.

ii. The Effectiveness of Jurisprudence

Jurisprudence and Adapting to New Developments. While new laws could
apply to new developments, they nevertheless have some shortcom-
ings that I believe are important to identify.32 In certain respects the
old law is sometimes more effective than the new,3 and the legisla-
tive reflex is often to hold back in relation to new issues34 As one
author puts it, “it is urgent to wait.”22 Indeed, this is what the Airbnb
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litigation has demonstrated.2 This balancing, therefore, involves
recourse to a judge.

Interpretation. In Canada, the interpretation of legislation is
taught as a mandatory course in the majority of law faculties. Far
be it for me to try and summarize this complex subject matter
in a few lines. Simply put, and beyond the three interpretative
approaches that are generally identified (formerly “literal, teleologi-
cal, contextual”¥ and nowadays, rather, “text, context and subject”)2
it seems likely that some are by nature more applicable than others,
depending on the circumstances. Depending on the situation, and
linked to the digital environment, I have previously drawn distinc-
tions3 based on the hypotheses# that, on the one hand, the law under
interpretation plays a more “mechanical™’ role, or, on the other
hand, that it carries out a further evaluation of the issues at hand,
which requires a higher level of complexity.£2 Divided along these
lines, I believe it is possible to identify that the teleological approach
is prevalent in the first instance and the contextual approach in the
second. By way of illustration, it seems likely that the jurisprudence
in the Airbnb dispute has relatively straightforward objectives, the
transposition of which into the digital world seems relatively easy
to effectuate.42

It is impossible to produce a comprehensive account of all the
jurisprudence that finds application in this context. This is because
the courts already have a sustained response, despite the relative
newness of the economic models. Hence this chapter is restricted to
two hypotheses. The first is that a local response emerging from the
province of Quebec is concerned with the jurisprudential reaction
to the phenomenon of Airbnb-type accommodations. The second is
more global, as it analyzes the general contractual disqualification
by the courts that gives rise to the fact that Uber drivers might fall
within the domain of labour law.

1. The Effectiveness of Jurisprudence in the Airbnb Dispute

Airbnb vis-a-vis the Régie de logement. With the emergence of shared
accommodation, a series of cases have illustrated the great capac-
ity of jurisprudence to adapt. While it is possible to locate disputes
in Quebec regarding the relationship between the state and these
“renters,#4 several, in fact, concern landlords and tenants, since this
subletting of short duration effectively changes the deal made in the
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original contract. Without entering unduly into this, one realizes
that judicial interpretation can easily take place by applying the old
texts to these new situations. In essence, the tenant who sublets his
apartment through Airbnb is obliged to advise his landlord of this
fact and to obtain the landlord’s consent.42 Hence, a landlord may
repudiate the contract when a tenant has contravened article 1870
of the Quebec Civil Code (CCQ) that requires the landlord’s consent
to an act of subletting.4¢ In addition, the landlord will be able to
repudiate on the basis that the tenant has changed the destination
of the leased property by subletting it to a third party, and will be
entitled to compensation for damages.<Z Once again, in many respects
the “old texts” such as the CCQ are easier to interpret than the new
ones such as the Act Respecting Tourist Accommodation Establishments,
which poses difficulties both in relation to its interpretation4 and
its application.4

2. The Effectiveness of Jurisprudence in the Uber Dispute

Uber and the Status of Drivers. A further illustration of the relative
effectiveness of the traditional rules is to be found in the applica-
tion of labour law to this multinational entity. First, an extensive
debate has occurred in several jurisdictions over whether the drivers
can be considered as employees in spite of contractual stipulations
that clearly set out their status as independent contractors. More
often than not, the judicial response has been to set aside the con-
tract—as was the case, for instance, in California,2¢ London,2 and in
Switzerland 32 Second, several courts have modified the contractual
qualification that the multinational is not considered to be a taxi
company but rather a software company.22 Therefore, contractual
attempts to extract themselves from intensely regulated domains
have not functioned very well in many instances.

Interpretation. It thus appears that the legal complacency of
which some complain, 3 in light of the development of disruptive
technology, has by no means been established. Of course, by nature
the law is slow to react, and it takes time before the rules will be
plainly applicable. Quite simply, whether through qualification or
through the creation of new categories of workers,= jurisprudence
constitutes a marvellous tool for adapting the facts to the law—as
indeed the Airbnb example demonstrates.
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Il. Norms in Search of Oversight

Traditional normative tools work. They have their deficiencies, espe-
cially in the case of statutes, but they work. That said, they are often
insufficient. For reasons of complexity, laws cannot specify certain
types of obligations in too much detail. Being general and impersonal,
they cannot always define with the necessary finesse what exactly
the parties in question should respect. Among the normative tools
that can sometimes go further, there are contracts and what I like
to call “individual normativity.” Contracts naturally include those
of adhesion (standard form contracts) that the platforms impose on
their users. In order to limit the scope of the analysis, the focus here
is on contracts between Uber and its drivers and passengers, as well
as those between the landlords and tenants of Airbnb. But then there
are the norms that the platforms self-proclaim: these establish their
level of diligence in relation to privacy rights, security, and the choice
of algorithms that occasionally are loaded with discrimination and
bias.2 These rules, much like the contracts, do not give rise to mean-
ingful legal oversight. Due to their technicality, a significant degree
of laissez-faire, their newness, and the changing nature of the data,
legal interpreters are not very prompt in their analysis of these tools.
Here we have a real normative gapiZ—certainly not a vacuum, but a
zone that passes under the radar. And yet these norms are quite real,
even though they operate in relative autonomy. This autonomy must
be subjected to oversight.2® Each of these categories of (i.) individual
norms and contracts (ii.) will now be considered more closely.

i. The Quest to Oversee Individual Normativity

In one of his works, the philosopher Bernard Stiegler advances that,
in the digital sphere, data poses at once the problem and the solu-
tion, the disease and the remedy. Similar to Pharmakon in Greek
thought2 this normative production that originates from the actors
themselves disposes, on one hand, a real capacity to regulate, but on
the other, these rules do not lead in practice to any oversight. Hence,
individual normativity is essentially the solution that has almost
unanimously been proposed in multiple domains of law and technol-
ogy, particularly in several legal texts; however, this approach gives
rise to very weak legal oversight. It is expected that such oversight
will become more rigorous in years to come.
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1. Delegated Individual Normativity

Generalization of Individual Normativity. This increase is undoubt-
edly linked to the fact that contemporary society gives rise to ever
more complexity. To put it in ancient law terms: in order to manage
this complexity, it is preferable to consider the law as a process, as
presented by Plato, rather than a substantial principle, proposed by
Aristotle in his writings. Indeed, the quest for legal objectification
can no longer simply proceed through general substantive principles
such as “adequate” security, “reasonable” management, and so on,
but increasingly requires that the law be proceduralized, which may
lead to an a posteriori assessment. This could be undertaken in isola-
tion by judges who would accordingly evaluate whether the docu-
ments in question are based on “rational justifications,” as Jacques
Lenoble puts it.%

Documentation. When faced with the complexity of factual situ-
ations, one often sees laws requiring actors to document their prac-
tices. Whether this is in the domain of privacy® (where the notion
of accountability has made incredible strides since the beginning of
2010) or in the domain of security® (where the same process is evi-
dent), it is clear that this is an olive branch for the actors themselves.
They accordingly should develop the documentation in question by
basing themselves directly on either formal norms (laws or regula-
tions) or (most likely) on “community” norms derived from commer-
cial associations or national and international standardization bodies.
Thus, sharing economy companies are expected to demonstrate more
transparency when it comes to their use of the data that is at the core
of their business model. This calls for management with oversight:
a standard should be proposed and an oversight entity identified.
Moreover, many of the older digital companies have followed this
approach: for instance, in 2011 Facebook negotiated an agreement
with the United States Federal Trade Commission under which the
company undertook to open up its books.2 This generalized form
of oversight is operationalized by the implementation of an audit
procedure.

Audit of Activities. We are therefore witnessing the generaliza-
tion of a process-based approach in every shape and form,% and that
takes shape in Michael Power’s world-famous book, The Audit Society:
Ritual of Verification, in which he documents a significant increase
of this practice& Despite the lack of a definition,% the models vary
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over time; originally conceived of as a means of detecting fraud, in
the twentieth century the audit was focussed more on getting an
overview of the state of play.2Z However, while the public still sees
this role as a protective one, this is not the case in prac’cice,@i where
auditors are apprehensive that this will give rise to too extensive
liability.22 Audit therefore has an inherently dark side in spite of the
alleged quest for objectification. Auditors sometimes recognize the
lack of clarity, even the doubts, that arise with regards to effective-
ness, even more so given the fact that big investments are often the
order of the day. They acknowledge being the bearers of “comfort”22
rather than of evidence. In sum, as Power argues, internal audits
will soon eclipse external audits, and the distinction between them
will become extremely vague. Internal auditors will play a role in
matters of regulation and internal oversight will be outsourced to
external agenciesZ

Specific Cases in the Sharing Economy. Insofar as the sharing
economy is concerned, there are multiple hypotheses wherein this
normative solution would appear to be unavoidable. First, we know
that companies abuse consumer data that they source ubiquitously.
Admittedly, privacy laws apply, but these only indicate a general
duty of “responsibility,”Z2 of accountability. Hence—and this goes
beyond data that is forwarded due to state mandatesZ—we need to
know more about the use to which such data is put by the company
itself, whether the data derives from drivers or clients, landlords or
lodgers. Second, the same goes for the scant oversight that exists in
respect of the calculations effected by algorithms and their impacts
in terms of discrimination. Here, again, there is not a legal vacuum at
play but rather ignorance of the way in which to apply general prin-
ciples as recognized by human rights legislation. In both instances,
the problems appear by accident, because of an inquest, or due to a
leak by a former employee.

2. Individual Normativity in Search of Oversight

Two Kinds of Individual Normativity. In order to address these short-
comings, and to ensure the improved oversight of such activities,
it is important to illustrate how such individual normativity might
occur. Two main hypotheses may be made in this regard. The first
concerns the internal documents with which the company directs in
sufficient detail that which the law cannot do directly. In fact, such
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commercial structures are characterized by a plurality of policies
and procedures, and there is no doubt that these can bring about a
high level of turnaround in the conduct of the actors involved (be
they drivers or landlords). Second, and even more insidiously, the
increased use of algorithmic calculation methods points to the likeli-
hood of neutrality and of a level of technicality that greatly reduces
or eliminates the need for judicial oversight. However, nothing could
be further from the truth.

Documentary Normativity. Initially I did not take an a priori
negative view regarding the drafting of documents based on infor-
mal benchmarks, frequently originating either from commercial
associations or from associations where the industry has a say. In
fact, there undoubtedly is no other way. But the fact remains that it
is necessary to press for a thorough thinking-through of both the
document’s drafting process and the benchmarks on which it will be
based. And a multitude of voices are challenging this firm but very
little thought-through tendency of norm impositionZ The important
observation to be made here is that we are unfortunately at present
very far from it, as much due to the “industry of norms” as to the
“norms of industry”Z themselves.

Deficient Normativity. To begin with, deficiencies arise in respect
of the financial context within which such norms are drafted. All
too often the norms “flourish,” in the words of Thibault Daudigeos,
creating a multiplicity that is characterized by confusionZ We are
faced with a veritable “bazaar” of normsZ where, on the one hand,
it is not known when and why government requires recourse to
such norms and, on the other, it is in the interests of certain orga-
nizations to “sell” theirs. This excessive profusion that needs to be
analyzed is all the more problematic because certification and advice
services are directly dependent on the norms in question.

Normativity at a Cost. In the second instance, in addition to this
normative multiplicity, there is an openness that is inherent to law, in
that there is the need for law to be accessible and available to all who
wish to navigate it. This seems very remote to someone who has had
to pay 150 Swiss francs for a set of ISO norms. It is problematic, to say
the least, that one cannot dispose of such “norms” freely, when legal
doctrine acknowledges beyond a shadow of a doubt the “values”
that are of importance, and instructs to take them seriouslyZ2 Such
norms are thus “techniques,” but they are not only that; they also
constitute norms with a real political reach that are aimed at both
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things and persons# This is all the more so in the case of copyright
laws, which are completely ridiculous and where the online sale
process is very far removed from the best practices that these laws
are supposed to uphold &

Algorithmic Normativity. The second hypothesis mentioned above
relates to the choices effected by the industry itself, both in terms
of complex algorithmic calculations as well as strictly commercial
decisions. Thus, by way of example, it has been observed that Uber’s
rate-fixing system is flexible and can be adjusted in terms of neigh-
bourhood and the relationship between supply and demand. Hence,
there are peak times (surge pricing)®* that provide drivers with a
higher rate of remuneration.&2 On the one hand, the drivers do not
always have access to all the information that the company has at its
disposal, and, on the other hand, the company sometimes transmits
messages to drivers that encourage them to work during specific time
periods, while the forecasted traffic volumes are not necessarily very
reliable. A real information symmetry is accordingly needed. The
same goes for the rating system for drivers whose apparent “neutral-
ity” still needs to be considered. In essence, the calculation methods
remain nebulous for the main persons involved.%

Zone of Tolerance. In spite of this reflex, which first made its
appearance at the beginning of the digital era,% the purported “legal
vacuum” was soon discarded.& To the contrary, we instead see an
explosion of law, with new rules being added to the old. Yet, while
I consider the use of the “vacuum” expression to be erroneous, it
cannot be ignored that some areas of normativity remain under
the half-hearted oversight of the law. Of this what I call “individual
normativity” is a good example. In fact, whereas this mode of regu-
lation remains fundamentally new, because the mode of regulation
has become generalized, I have not yet sufficiently evaluated the
extent of the change and jurists have not yet sufficiently considered
the domain that needs to be overseen. Although they bear differ-
ent titles, the same propositions can be found with regards to the
quest for improved transparency of algorithmic calculations,® for a
decrease in informational asymmetry,8 for greater accountability,®
in the need for more diligent processes,2 as well as in the notion of
“platform loyalty.”2 While there thus is relative unanimity on the
need for greater oversight—in fact, there has been for a long,2 long,
time—what form should such oversight take? What means could be
put into place to ensure that lack of transparency loses ground?
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Development of Tools for Oversight. Insofar as this issue is con-
cerned, the tools are well known. They are documentary, technologi-
cal, and legal. First, in managerial contexts, as previously discussed,
both an explosion of individual documents and of oversight by
skilled persons (via internal or external audits) can be observed.
Despite the previous generalization, such solutions are not a cure-
all. Documentation certainly contains clearer objectives, thanks to
technical norms that detail the obligations to be respected. In fact,
audits, aside from their cost, are limited in terms of effectiveness.
Documentary deficiencies have been measured in financial security
matters,2¢ as well as in the particular instance of electronic voting.&2
Second, there is a completely natural reflex towards a more techno-
logical solution. In this context, authors propose a range of solutions
for purposes of ensuring oversight if desired. One that stands out
is software testing, which makes it possible to measure potential
biases associated with particular algorithms. Another is cryptologic
captures that freeze the informatics tools under analysis in time.2¢ In
all of these cases such means nevertheless contain deficiencies. One
of them, of a politico-economic nature, is that the testing is generally
done by an agency, a “certification body.” This means that although
the managerial solution rests on the shoulders of the company, the
technological approach appears rather to require the intervention of
an entity that closes in on a function usually fulfilled by the state.Z
This is no innocent distinction: oversight takes on a different centre
of gravity. And this brings us to a third pathway: judicial oversight.
In view of the area’s newness and its inherent complexity, there has
not yet been a real appropriation of this oversight, if not by the law,
then at least by the judiciary. Thus, there still is scope for improve-
ment in the courts’ reception of this normativity. While jurisprudence
has the marvellous ability to adapt itself to the circumstances, judges
are hindered by the inherent complexity of the subject matter, the
references to technical norms,2 and the frequent interventions by
expert witnesses. There is a discrepancy at work. The ties between
law and technique need strengthening. We will have no other choice
but to promote a new lex electronica;22 a new lex informatica.X2

ii. The Quest to Control Contractual Normativity

The contract, a pillar of commerce, is a very flexible legal tool. With
a few exceptions, it takes no specific form, with consent sufficing to
conclude one.2 Bolstered by this flexibility, Canadian jurisprudence
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has given a generous interpretation to contractual performance in
the digital context, and laws—especially those pertaining to consum-
ers—have established procedures that are easy to comply with.1%2
This decrease in legal oversight has led industry to adopt contractual
practices that would appear to be contestable. These are practices
that deserve more stringent legal oversight that is more attuned to
the first principles that prevail in contract law.

1. Contractual Normativity as Pervasive and Deficient

Drafting Difficulties. The “standard” contracts that are currently
flourishing on Internet platforms, such as those used in the sharing
economy, present another example of normative omnipresence in
this context. Once again, claims are made of a legal vacuum when,
in effect, it is overfull. This is a contractual pathology if ever there
was one. A simple look at the Uber and Airbnb contracts induces
amazement and hand-wringing because of their undue length, the
contracts being respectively sixteen’® and seventy-five'®s pages in
length. In addition to being long, they are vaguel® and too often
subject to interpretation. Moreover, the texts are crammed full of
hypertext links—which serves to further increase their length.2z
We are therefore witnessing true contractual pathologies, both
with regard to the usage conditions and the protection of personal
information. This means that there is a “cost”% for the members-
consumers that largely outweighs the potential advantages.’2 This
is a cost that even diligent consumers who read the clauses do not
manage to reduce in practice.22

Difficulties in Indicating Consent. But that is not all: such deficien-
cies appear not only in the drafting of the contract but also in the
way in which the parties indicate their consent. Various behaviour
patterns have been developed, and several among them have been
interpreted by the courts. Thus “click wraps” (clicking on an icon)
are generally deemed to provide more protection to the member than
“browse wrap” (entering into a contract by reason of the mere pres-
ence of a contract on the site that engages the user). This certainly is
better, but how very little. Indeed, an American author demonstrates
that the fact that the user is given the opportunity to click on such
an icon basically changes nothing in terms of awareness of the con-
tractual contentiZ The entire process is designed to be quick, and
the consumers do not read, nor do they want to read.
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General Acknowledgement of the Deficient Form of Electronic
Contracts. In spite of the aforementioned pathologies, a fairly lax
judicial tendency can be observed when it comes to admitting them.
In Canada, the flagship case is undoubtedly Dell Computer,“2 where
the Supreme Court, in July 2007, refused to consider a long and ver-
bose contract as being incomprehensibleX2 or otherwise abusive.t4
More specifically, the judges ruled that such violations had not
been demonstrated. Even though the respondents’ reasoning was
essentially quite weak, the court did not dare take the leap towards
increased oversight of online contracts. The free-for-all approach
that globally characterizes contractual practice was therefore con-
doned. The “old” American case that modified the cases preceding
it, 5 ProCD v Zeidenberg ¢ was followed. Consent in contract, once
mythologized, thus became decorativelZ And what a pity!Z® The
effect of this condonation has been to extol the status quo. No need
to improve contracts; the debate on the notion of “plain English”22
that took place in the 1970s was buried, although the jurisprudence
occasionally sees rare instances of reminiscence.22

Conceptual Difficulties Relating to the Status of “Consent.” There
is thus a jurisprudential tendency to weaken the place of “consent”
within contracts. In fact, while the principle of consent remains one
of the conditions for entering into a valid contract,2! consent is now
relatively easy to demonstrate—even if this is known to be completely
illusory in practice. In North America, autonomy of will, without
being formally challenged, is diluted on two levels. As we have previ-
ously seen, this flexible understanding is confirmed both in the com-
munication of the contractual information and in the way in which
consent is manifested. Condemning this practice, and this change
of an important paradigm, Mark Lemley observes that “[t]oday, by
contrast, more and more courts and commentators seem willing to
accept the idea that if a business writes a document and calls it a
contract, courts will enforce it as a contract even if no one agrees
to it.”222 An erosion can thus be observed: “The idea of voluntary
willingness first decayed into consent, then into assent, then into the
mere possibility or opportunity for assent, then to merely fictional
assent, then to mere efficient rearrangement of entitlements without
any consent or assent.”’22 This erosion is all the more contradictory
when one considers that these contracts continue to repeat that the
member has read and understood the incomprehensible provisions 224
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2. Contractual Normativity in Search of Oversight

When it comes to potential pathways for increased oversight of the
contracts under discussion, they present themselves in two dimen-
sions: form and substance.

Potential Pathways to Overseeing the Contractual Form. In contracts
put forward by disruptive technology companies, as is the case with
the rest of electronic commerce, it appears imperative that a real
“contractual marketing”% be put forward. It is therefore important to
draft the contract’s content bearing in mind that it will not be read by
the consumer if it keeps being presented in standard format. Drafting
efforts that may have been suggested in the past, based on the use
of colours or distinct characters,2¢ are poor stopgaps, a Band-Aid
on a wooden leg. Rather, a complete redraft needs to be considered.
Apart from their length, the contracts should be integrated in the
purchase process, meaning that they are part of it in the same way
as the choice of product. It is an astonishing fact that on Internet
sites it is only contracts that are designed with the objective of not
informing. Everywhere else the objective is to retain the customer’s
interest; when it comes to online contracts, the position is the oppo-
site. In this informational context, and because of the fact that con-
sent is being reconsidered, the possibility for increasing consumer
understanding of contracts is limited only by the creativity of the
lawyers. A first step might be to insert images, such as pictograms,
each of which represents a different clause.’2Z Next, why not render
the contract accessible in audio format? In an era where the number of
functional illiterates approaches 50 per cent, it is not inconceivable to
vocally “translate” the contract. The digital environment makes this
process possible, and there is no doubt that such a solution would
of itself affect the length, the majority of current contracts not being
capable of being read in a reasonable time. Then, there is scope for
categorizing contracts: they could differ on the basis of the prod-
ucts sold, the profile of the purchaser, the consumer’s geographical
location, and so on. Finally, and without claiming to be exhaustive,
the reinforcement of consent could also manifest itself through the
individualization of the contract: the names of the parties could be
inserted into the contract. The idea behind this is that the consumer
would feel more involved if he or she saw his or her name appear,
and would therefore consider the contractual obligations to be more
closely associated to his or her person.
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Administrative Oversight. That said, we saw that judicial over-
sight—especially in the Dell matter—has been minimalist. This is why
alternative solutions in the form of contractual oversight practises
have been suggested in the literature. One of the most commonly
proposed solutions is to ensure that a dedicated government agency
could, at an early stage, sift out “unconscionable”28 clauses. While
this solution works in the United States in other domains, strongly
flavoured as being a public policy measure—for instance concerning
mortgage loans—I consider it too complex to extend to an economic
sector of such a cross-cutting nature as disruptive technology. In
fact, digital technology constitutes a tool and the electronic contract
cannot be confined to a sector. This renders it difficult to bundle prac-
tices. As well, this is a matter of culture, and the integration of state
agencies is not a common reflex in North America. Hence, notwith-
standing their undeniable benefits and their real achievements,22
the French®° or Israelit solutions would not appear to be easily
transposable onto other continents.

Potential Pathways to Overseeing Contractual Substance. But beyond
the form of these digital contracts, it would seem that salvation is
likely to lie in oversight of substance rather than form. Llewellyn, the
great architect of the United States codification around 1960, claimed
that the judicial system fulfills this contractual oversight function in
circumstances where it is practically impossible to consent to clauses:

Instead of thinking about “assent” to boiler-plate clauses, we can
recognize that so far as concerns the specific, there is no assent at
all. What has in fact been assented to, specifically, are the few
dickered terms, and the broad type of the transaction, and but
one thing more. That one thing more is a blanket assent (not a spe-
cific assent) to any not unreasonable or indecent terms the seller may
have on his form, which do not alter or eviscerate the reasonable
meaning of the dickered terms.32

This solution has, moreover, been integrated in certain statutory
texts 33 But beyond the wisdom inherent in this formula, it should
be noted that this traditional mode of oversight does not operate in
an optimal manner. In fact, as we have seen, there are few decisions
that sanction contractual practices. In Canada, the Dell Computer
decision has served to illustrate the judges’ refusal to perform this
oversight role,24 legal security being given preference over consumer
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interests.22 Neither has this oversight role been emphasized in the
new legislative provisions pertaining to electronic consumer con-
tracts that nevertheless aimed to strengthen the need for contractual
information .13

Jurisprudential Hope? Still, despite this somewhat despondent
discourse, the question arises whether there is not perhaps reason for
hope. Indeed, on 23 June 2017, the Supreme Court of Canada rendered
an important decision that has tempered contractual omnipotence,
Douez v Facebook.2Z In an admittedly divided decision, the majority
went in an unexpected direction in ruling that there were substan-
tial grounds for not upholding a choice of forum clause in favour of
Californian law with the District Court of Santa Clara as the court
of competent jurisdiction.3¥ Thus the majority considered that
while such clauses are usually valid, a series of arguments weighed
in favour of a reversal. Among them there was first and foremost
the fact that this was in a consumer context.3? This justification is
remarkable, for there is no discussion on this point: it is self-evident
and the decision notes that a consumer context is involved,4° even
though the Facebook contract is offered free of charge. The lack of
discussion is intriguing, although this position appears to be com-
pletely justified. It remains novel, in the sense that some older deci-
sions have suggested the converse.X: The consequence is that this
relationship comprises an inherent fragility, one that is emphasized
and multiplied by the development of the Internet42 but also by the
fact that the users are not really in a situation where they have the
freedom to choose something else.*2 This is therefore a major deci-
sion in the sense that it introduces a case with an individualistic
approach to contracts, even if this is limited to a specific question
pertaining to choice of forum. It is an approach that Justice Abella
would undoubtedly be keen to extend beyond the present question 144
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at the Supreme Court of Canada: Interpretation, Justification,
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See 9177-2541 Québec Inc v Li, 2016 QCRDL 8129. The effect of this condi-
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St-Germain v Levasseut, 2016 QCRDL 2804; Ngo v Arakaki Inc, 2016 QCRDL
21172; Coté ¢ Pilon, 2016 QCRDL 18913.
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offer in excess of 31 days, but the actual lease period is shorter than 31
days, there is no infraction. The law contains a loophole, in that it focuses
on the offer to let rather than on the physical act of letting. In addition, it
speaks of a public offer, meaning that people who privately come to an
agreement among themselves do not commit an infraction either.” The
law furthermore determines that the rental offer be made ‘on a regular
basis’ before it is considered as being illegal, a term that is ‘very broad,
very vague’, according to Me Fauchon. [...] The Ministére du Tourisme
acknowledges that it is well aware of the situation. Airbnb users and
the users of other websites for accommodation rentals ‘who advertise
rentals in excess of 31 days are not in contravention of the law,” says
spokesman Dominique Bouchard” [my emphasis]: Philippe Orfali, “La
loi anti-Airbnb est aisément contournée” Le Devoir (17 August 2016),
online: <http:/www.ledevoir.com/societe/actualites-en-societe/477891/
la-loi-anti-airbnb-est-aisement-contournee>.
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Philippe Orfali, “La loi anti-Airbnb pratiquement pas utilisée” Le Devoir
(30 July 2016), online: <http://www.ledevoir.com/economie/actualites-
economiques/476700/hebergement-la-loi-anti-airbnb-pratiquement-

pas-utilisee>: “[...] up until now, Tourisme Québec has issued a total
of three Notices of Violation to users of websites such as Airbnb and
chaletalouer.com. [...] As for the sum collected from the guilty parties,
it amounts to ... s0.00. “The Notice of Violation is not linked to a fine.
It amounts to a letter informing the receiving party that he or she is
carrying on the activities of a tourist accommodation establishment
without the requisite classification certificate in contravention of article
6 of the Act Respecting Tourist Accommodation Establishments. The Notice
also provides information on how the receiving party could comply
with the Act, in order to prevent further prosecution,” explains the
spokesman for Tourisme Québec, Guy Simard.”

Orly Lobel, “The Law of the Platform” (2016) 101:1 Minn L Rev 87 at
133: “While both Uber and Lyft have been firm in classifying their driv-
ers as independent contractors, others have viewed the arrangement
differently. Recent class-action suits brought against both companies
by drivers claiming misclassification stress the degree of control and
direction the companies exercise. [...] In preliminary hearings in one
such lawsuit, Judge Edward Chen stated, ‘The idea that Uber is simply
a software platform, I don't find that a very persuasive argument.’
Chen found that the fact that ‘Uber sets the rates by which drivers
are paid, screens them ... and can terminate them” weighs in favor of
finding them to be employees. In a parallel case against Lyft, the court
stated, ‘[P]eople who do the kinds of things that Lyft drivers do here
are employees.” In June 2015, the California Labor Commissioner, citing
the high degree of control Uber exercises over its drivers, ruled in an
individual hearing that at least one driver of Uber was an employee”
[footnotes have been omitted].

See particularly the following decision referred to in this article: Rob
Price, “The Bombshell Uber Driver Ruling Could Affect Almost Half
a Million ‘Self-Employed” Brits” Business Insider UK (28 October 2016),
online: <http://uk.businessinsider.com/uber-driver-employee-ruling-
could-affect-460000-self-employed-brits-rights-citizens-advice-2016-10>.

While I have been unable to trace the decision, several extracts are to be
found in Shane Hichey, “Uber Tribunal Judges Criticise ‘Fictions” and
‘Twisted Language” The Guardian (28 October 2016), online: <https://
www.theguardian.com/technology/2016/oct/28/uber-tribunal-judges-

fictions-twisted-language-appeal> “Any organisation ... resorting in

its documentation to fictions, twisted language and even brand new
terminology, merits, we think, a degree of scepticism.”; “Ms Bertram
[Uber’s regional general manager for the UK] spoke of Uber assisting
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52.

the drivers to ‘grow’ their businesses, but no driver is in a position to
do anything of the kind, unless growing his business simply means
spending more hours at the wheel.”; “We are satisfied that the supposed
driver/passenger contract is a pure fiction which bears no relation to
the real dealings and relationships between the parties.”

In Switzerland, diametrically opposed positions are found in two
reports put forward by labour law specialists. On the one hand,
Professor Kurt Parli published on 10 July 2016 a study in terms of which
the employee was in a dominant position, mainly based on the fact
that a situation of de facto dependency existed between the driver and
Uber: Philip Thomas, Résumé de l'expertise du Prof. Kurt Pirli concernant
les “Questions de droit du travail et des assurances sociales dans le cas des
chauffeuses et chauffeurs de taxis Uber” (10 July 2016) at 5, online: <https:/
www.unia.ch/uploads/tx_news/2016-08-29-1%C3%Ag9sum%C3%Ag-

expertise-droit-du-travail-assurances-sociales-chauffeuses-chauffeurs-

taxi-Uber-professeur-Kurt-P%C3%A4rli_o1.pdf>. In particular, this

Report states that “Uber drivers are not obliged to accept the requests
that they receive via the Uber application. As well, they are not obliged
to offer their services during predetermined periods or for a specified
period. Such circumstances demonstrate the absence of a subordina-
tion relationship from the company’s point of view. However, it would
appear that the Uber application excludes those who regularly refuse
to accept rides from consideration for further rides—which amounts
to the de facto equivalent of an obligation to accept rides. Moreover,
the operating agreement provides for automatic termination in the
event that no ride is undertaken for a period of 9o days.” On the other
hand, a very recent study conducted in June 2017 at the behest of Uber
finds that “criteria qualifying this activity as independent are largely
predominant”. For further information, see “Le statut des conducteurs
d’Uber: un casse-téte” Tribune de Geneve (5 July 2017), online: <http://
www.tde.ch/suisse/Le-statut-des-conducteurs-d-Uber-un-cassetete/

story/31508990>.

53. Note in particular the position in Taiwan, where the authorities denied

54.

55-

such status. Further references are available in Michael Geist’s contribu-
tion in this collection.

“Much of [Uber’s] spectacular growth has been fueled by outdated regu-
lation,” says Rafi Mohammed: Rafi Mohammed, “Regulation Is Hurting
Cabs and Helping Uber” Harvard Business Review (9 July 2014), online:
<https://hbr.org/2014/07/regulation-is-hurting-cabs-and-helping-uber>.
Professor Arthurs, in this collection, notably claims that the second
route is preferable: “my aim is not to advocate for any particular form
of words but rather to demonstrate that it may be preferable (and tech-
nically possible) to create new categories of protected workers, rather
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than try to hammer the square peg of employment into the round hole
of the sharing economy.”

Yanbo Ge, Christopher R Knittel, Don Mackenzie & Stephen Zoepf,
Racial and Gender Discrimination in Transportation Network Companies
(October 2016), online: National Bureau of Economic Research <http://
www.nber.org/papers/w22776>. This study specifically demonstrates

that the waiting time and the cancellation percentage is higher among
Black Americans and that women pay more on average.

To quote Calo & Rosenblat, supra note 2, who state: “A central aim of this
Essay is to address this gap and put forward a positive vision of how
consumer protection law should engage with the sharing economy.”
This notion of technological autonomy brings to mind the work of
Jacques Ellul, Ellul par lui-méme: Entretiens avec Willem H. Vanderburg
(Paris: Editions de La Table Ronde, 2008) at 100: “To begin with, as a
system technology follows its own laws, its own logic. Technology is
autonomous, it is wrapped up in itself. [...] The difficulty is that, like
any system, technology should have its own regulation, its own feed-
back. But we are not there. I note that there is zero self-regulation of the
technology system.”

Bernard Stiegler, “Pharmacologie des métadonnées” in Bernard Stiegler,
Alain Giffard & Christian Fauré, Pour en finir avec la mécroissance:
quelques réflexions d’Ars Industrialis (Paris: Flammarion, 2009) 87 at 89:
“Any technical object is pharmacological: it simultaneously comprises
poison and remedy. The pharmakon is at once that which allows for
care to be taken and that in respect of which care must be taken, in the
sense that one should pay attention to it: it is a healing power where
proportional, and where inproportional, it is a destructive power.”
Jacques Lenoble, Droit et communication. La transformation du droit con-
temporain (Paris: Editions du Cerf, 1994).

Documentation is expressly stated in legal texts, both in Canada (in the
Personal Information Protection and Electronic Documents Act, RSC 2000, c
5 [PIPEDA], specifically in Annex 1 thereto, in which there are close to
” “procedure,”
etc. Although less explicit, the same principle is to be found in Quebec
laws such as the Act Respecting the Protection of Personal Information in the
Private Sector, CQLR c P-39.1 and the Act Respecting Access to Documents
Held by Public Bodies and the Protection of Personal Information, CQLR c
A-2.1) and in Europe (see especially Jan Philipp Albrecht, Report on the
Proposal for a Regulation of the European Parliament and of the Council on
the Protection of Individuals with Regard to the Processing of Personal Data
and on the Free Movement of Such Data (General Data Protection Regulation)
(22 November 2013), online: <http://www.europarl.europa.eu/sides/
getDoc.do?pubRef=-%2F%2FEP%2F%2FTEXT %2BREPORT %2BA7-2013-

25 references to terms such as “policy,” “documentation,
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0402%2B0%2BDOC%2BXML%2BV0%2F%2FEN&language=EN> [Albrecht

Amendment], and more specifically arts goff.

For instance, the documentation concept has grown strongly in several
recent statutes in the field of law of evidence. The Act to Establish a Legal
Framework for Information Technology (CQLR ¢ C-1.1 and specifically
arts 17, 20, 31, 34, etc.) entails such a requirement in several instances.
Implicitly, the position is the same insofar as the federal evidence law
is concerned (Canada Evidence Act, RSC 1985, ¢ C-5, s 31.1). Such refer-
ences are even more obvious in texts of a technical, or community
nature: whether these are from the International Organization for
Standardization (ISO), American National Standards Institute (ANSI),
Association of Records Managers and Administrators (ARMA), Modular
requirements for records systems (MoReq), etc., such organizations draft
texts that systematically require procedures to be put in place.

A very American procedure that applies to various legal domains holds
that it is possible to obtain judicial recognition of particular agreements
entered into between a governmental institution and a private company.
In addition, on 29 November 2011, Facebook undertook to be more trans-
parent insofar as the utilization of its members” personal information is
concerned. For further information, see US, Federal Trade Commission,
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CHAPTER V

Information Law in the Platform
Economy: Ownership, Control,
and Reuse of Platform Data

Teresa Scassa*

I. Introduction

he platform (or sharing) economy business model is defined by

Katz as having “(A) an online intermediary that (B) acts as a market
for P2P services and (C) facilitates exchanges by lowering transaction
costs.”2Scholars such as Lobel talk about the platforms “transforming
the service economy, allowing greater access to offline exchanges for
lower prices.2Although the platform economy has already generated
considerable scholarly interest, much of the legal literature to this point
has focused upon regulatory issues/taxation,s and issues relating to
employment law;&consumer protectionZand discrimination.&

This chapter considers platform economy companies in terms of
the data they collect and generate. The data that are the stock-in-trade
of these companies is considered—both by the companies and under
current legal regimes, to be proprietary to them. Under a proprietary
model, the companies can control who can access and use the data,
and for what purposes2As Kitchin notes, companies can also control
what subsets of data they make available when they choose to do
so.l2 Yet digital data cannot be so easily owned or controlled—nor
should it necessarily be. As this chapter will demonstrate, publicly
accessible platform data is of significant interest to a broad range of
both commercial and non-commercial users, including government,
civil-society actors, researchers and other businesses. The data,
therefore, have both private and public dimensions.
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This chapter uses Airbnb as a case study in order to explore
the application of existing information law frameworks to publicly
accessible data in the platform economy and to identify areas where
courts must take into account its public interest dimensions. Unlike
some platform companies, Airbnb must necessarily make a consider-
able amount of its data accessible on its website in order to facilitate
the desired transactions between hosts and guests for short-term
rental accommodation.’t These data are commercially valuable to
Airbnb; they are also of use or value to a range of different actors.
This chapter begins by developing a legal typology for the kinds of
Airbnb data that are contributed by users and generated through
use of the platform. In section III, it considers the data “ecosystem”
that has evolved around Airbnb data. It looks at different categories
of users of both publicly accessible and confidential Airbnb data.
While these two sections consider both the data and actors in broad
terms, the remainder of the chapter focuses more narrowly on the
category of publicly accessible Airbnb data and on the actors who
engage in “scraping” this data. Section IV considers Airbnb’s Terms
of Service to explore the claims made by the company with respect to
ownership, use, and control of its data. Section V examines the legal
frameworks that protect data, and that protect the public interest with
respect to publicly available private sector data. While the main focus
of this section is on copyright law, the law relating to confidential
information, contracts, and trespass to chattels is also discussed.

The consideration of these various issues in the context of the
platform economy suggests that there is something particular about
this context. Many of the issues are not exclusive to the platform
economy. Nevertheless, the size of platforms such as Airbnb, their
global reach and local dominance make this context of particular
interest. Platform companies such as Airbnb can have significant
local and public impacts, affecting incumbent industries, municipal
regulation, public tax revenues, and even urban quality of life. Their
reliance on huge volumes of data and the relevance of this data to
understanding and addressing the public impacts of such companies
create interesting tensions around access to and control over this
data. Thus, while some of the legal issues considered in this chapter
arise in other contexts as well, the focus here is upon data ecosystems
within the platform economy and the particular public policy chal-
lenges they present for the interpretation and application of laws as
they pertain to data.
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Il. A Legal Typology of Airbnb Data

Airbnb is a platform that allows the pairing of those seeking to rent
short-term accommodation with those who have available space to
rent. It does so on a global level. According to Airbnb, it operates in
over 191 countries and over 65,000 cities. It claims to offer over three
million listings worldwide, and to having provided accommodation
for over 150 million travellers.2 As Sabrina Tremblay-Huet explains
in her chapter in this volume, while the “myth” of Airbnb is that it
allows ordinary individuals to monetize extra space in their homes,
the reality is that Airbnb’s hosts are increasingly commercially ori-
ented, and a growing number offer whole units instead of shared
accommodation.

The large volume of data collected or generated by Airbnb can
be categorized in a number of different ways. Such categorizations
are useful in that they can point to differences in how data may be
treated under law; they are not mutually exclusive. For example,
personal information can be either confidential data or public data,
depending on how it is treated by the company. Similarly, not all
personal information is collected directly from the individual; much
personal information can be collected through the tracking of indi-
vidual activities on the site.

The first dichotomy distinguishes between confidential and
public data. As noted earlier, in order to operate its service, Airbnb
must make a considerable amount of information publicly accessible
via its website. This is its “public data.” Airbnb relies on this data to
connect those who have short-term accommodation to rent (hosts)
and those who are seeking short-term accommodation (guests). Its
platform offers hosts and guests the opportunity to share information
about themselves and about available rental units in order to facilitate
rental agreements. A host, for example, will provide a description
of the property, typically with photographs, as well as availability,
location, price, and any relevant features or limitations. Hosts also
provide some information about themselves. Guests must create
profiles through the Airbnb registration process and can include
photographs and other personal information. Profiles may also be
linked to Facebook or Google accounts. Guests also provide content
in the form of comments and reviews of rented accommodations,
and hosts may review guests. These reviews are part of the “trust
system” that enables a company like Airbnb to achieve the volume of
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business that it does.2 While a great deal of the public-facing content
is provided by users, this information and the manner in which it is
shared are shaped by the policies and templates used by Airbnb. In
addition, some public-facing content may be provided in conjunction
with Airbnb. For example, Airbnb offers a “verified photographs”
service through which hosts can have their properties photographed
by Airbnb representatives. These photos are then presented in the
listings as having been verified by Airbnb.14 The process is designed
to increase user trust that the accommodations offered for rent are
as they appear in the photographs.

In addition to its public data, Airbnb also collects and generates
a considerable amount of confidential commercial information. This
includes some of the data contributed (both directly and indirectly)=
by Airbnb users, as well as data collected, derived or generated from
the company’s operations.t2 For example, at the time of registration,
Airbnb asks for scanned identification documents for the purposes
of verifying user identities as part of their Verified ID program.Z It
also collects information about users’ activities on the site, includ-
ing what units they make available to rent as well as the dates and
frequency of activities. It collects transaction-related data. Airbnb
will also collect data from social networking sites to which a user
has provided access. In addition to data provided to Airbnb by its
members, Airbnb collects data through the tracking of usage of its
site through logs and cookies. It also amasses a variety of personal
and other data from users of its mobile app, including location infor-
mation* Airbnb collects data from its other contacts with users,
including service or assistance requests, complaints, and disputes
regarding rented accommodations2? Where an Airbnb user links his
or her account to Facebook or Google Plus, Airbnb will have access to
some of the information contained in user accounts on those social
networking sites.22 Any of this information that is not published on
the website is treated as confidential information.z-

The second dichotomy divides the data collected by Airbnb
into the categories of personal and non-personal information. The
distinction is relevant in the context of privacy or data protection
laws. Data protection laws impose obligations on companies to pro-
tect that which is defined as “personal information.”22 Information
that is non-personal falls outside of the scope of such laws. Typically,
personal information is defined as information about identifiable
individuals.z This includes specific data such as names and other
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unique identifiers. However, information about identifiable individu-
als includes any information that can lead to their identification, even
if no unique identifier makes this connection plain at the outset.2: An
age linked to a postal code, for example, can lead to the identifica-
tion of a specific individual.2 In combination, this would constitute
information about an identifiable individual.

The Airbnb website collects a significant amount of personal
information from individuals, whether directly or indirectly. This
includes the type of personal information needed for registration
and transaction purposes, as well as information about rental prop-
erties, vacation times or preferences, and profile information. It
may also include information shared by the user from other linked
social media sites, and includes tracking and profiling data. Personal
information also includes users’ reviews of properties and ratings
for hosts and renters.

Airbnb also deals in aggregate and de-identified data about its
users. These latter categories, so long as reidentification is not pos-
sible, constitute non-personal information. Non-personal informa-
tion includes data derived from Airbnb site usage and can include
information about markets, prices, occupancy, peak travel periods
and destinations, and so on. As Airbnb notes in its privacy policy,
it may “share aggregated information (information about our users
that we combine together so that it no longer identifies or references
an individual user) and non-personally identifiable information for
industry and market analysis, demographic profiling, marketing and
advertising and other business purposes.”2%

The third dichotomy distinguishes between raw and processed
data. Raw data is simply data that has been collected through some
means, and that has yet to be processed. Processed data is that which
has been sorted, analyzed, compiled, or categorized in some way. As
will be seen in the discussion of the Airbnb data “ecosystem,” a sig-
nificant proportion of users of Airbnb data are interested in raw data
extracted from the site in bulk for the purposes of analytics—whether
commercial or non-commercial. The distinction between raw and
processed data is important from an intellectual property point of
view. Copyright law does not protect raw, unprocessed data. These
data are considered to be in the public domain,2Z although copyright
law will protect an original compilation of data. There are interesting
questions around whether some processed data (especially where the
output is not strictly factual, as is the case with predictive or profiling
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data) may themselves be considered original works and not simply
compilations.22 The more processed the data, the greater the likeli-
hood that it can be protected under copyright law. The distinction
between raw and processed data may therefore also be significant in
a copyright fair dealing analysis, since data extracted in bulk for the
purposes of analytics will also eventually become processed data—
something that may be recognized as a new and independent work.

lll. The Airbnb Data Ecosystem

The data collected by Airbnb are enormous in quantity and variety.
These data are of interest and value to a significant number of dif-
ferent users. In this part of the chapter, these users, their means
of accessing the data, and the uses to which they put the data are
described. Table I below provides an overview of what is referred
to as the Airbnb data “ecosystem.” The variety of users, uses and
means of accessing the data are extremely interesting in an evolving
data society. While Airbnb considers its data to be proprietary, the
discussion of the ecosystem reveals significant private and public
interests in the data.

Table I: Airbnb Data “Ecosystem”

Data Users Uses

Public Data

Airbnb hosts and guests Sharing/renting short-term accommodations
Civil-society organizations Supporting activism through data collection

and analysis

Researchers Carrying out research on Airbnb, its
activities, and impacts

Journalists Investigating/reporting on Airbnb, its
activities, and its impacts

Opportunistic businesses Performing data analytics services to clients,
investigative services

Confidential Data

Regulators Carrying out regulatory activities (taxation,
health and safety, urban planning)

Law enforcement Criminal investigations, national security
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i. Public Data

The public portions of Airbnb’s website contain a trove of data that
is of interest to a broad range of users. These users access data from
the site in a number of different ways. One of these is simply through
browsing the site and examining the information on public display.
Others extract data from Airbnb’s website by copying it on a small
scale (downloads or printouts of particular pages, or screen shots).
Still others use software tools to “scrape” large quantities of data
from the site. Scraping has been described as “using computer soft-
ware to ‘crawl” an online data source to identify data of interest and
then extract data from that source.”22 Other users may generate new
data through research methods that involve interactions with hosts or
guests3® The categories of users are discussed below, with examples
provided of some of the uses to which they put Airbnb data.

Airbnb hosts and guests are the primary audience for the
Airbnb platform. In fact, the platform is designed to enable those
seeking rentals to find suitable available accommodations at their tar-
get destination. Hosts and guests register with the site, and they are
permitted to browse the site and to use it to reserve accommodation
or to leave feedback. Hosts and guests generally have no particular
interest in extracting data from the site. They have accounts, and the
data relevant to their renting activities is stored in their accounts or
communicated to them by other means as part of the operation of
the platform.

Civil-society organizations, particularly those with an interest
in affordable housing and shortages in long-term accommodation,
have been known to scrape Airbnb data. For example, advocate Tom
Slee openly discusses scraping Airbnb data on his website, and pro-
vides a link to his codea! He scrapes Airbnb data in order to produce
reports that he makes available for use in public policy discussions.
He also provides visualizations (charts, tables, and maps) of Airbnb
listings around the world .22 Slee also makes his code used for scrap-
ing data publicly available. Slee states on his website that “[t]he
listings are provided as a contribution to the debates that surround
Airbnb and its effects on the places where it operates.”> Another
civil-society website, InsideAirbnb.com, operated by Murray Cox,
offers Airbnb data, commentary, and analysis. Cox states that “[b]y
analyzing publicly available information about a city’s Airbnb’s list-
ings, Inside Airbnb provides filters and key metrics so you can see
how Airbnb is being used to compete with the residential housing

155


http://www.InsideAirbnb.com

156

LAW AND THE “SHARING ECONOMY”

market.”24 Issues of interest to civil-society actors include the avail-
ability of affordable housing, and the impact on neighborhoods of
widespread, extended short-term rentals32

Researchers also have an interest in Airbnb data, again for a
wide range of reasons, including those that relate to research for
urban planning, social justice, and the sharing economy more gen-
erally. Researchers may scrape their own data, or they may use data
scraped by others. For example, graduate student lain Majoribanks
used scraped Airbnb data from Inside Airbnb to conduct a study of
the impact of the service on the Vancouver market for long-term rental
accommodation3® Another graduate student, Karen Sawatzky, scraped
Airbnb data in order to carry out similar research on the Vancouver
rental market¥Z Other researchers have used Airbnb data to study
the incidence of discrimination in the renting of Airbnb units In
this latter example, the researchers used the website to gather their
own data; they signed in as users, researched available properties,
and made contact with potential hosts with inquiries about rentals2?
This is an example of a combination of making use of available Airbnb
data about hosts and properties and creating new data (research data)
through interactions with hosts using the platform.

Journalists may also scrape data in order to better understand
the activities or impacts of Airbnb. For example, the San Francisco
Chronicle has used scraped data in a story on Airbnb’s impact.£2 The
travel industry news site Skift also used scraped data in a study of
the impact of Airbnb in New York City.# Journalists may also use
data scraped by others, such as the civil-society groups noted above,
or data made available in published studies commissioned by oth-
ers. They may also engage directly in data scraping. Data scraping
by journalists is described as a way to gather large amounts of data
for newspaper stories.£2 From a journalist’s perspective, the data
is already publicly available and thus open for investigation and
inquiry. Scraping merely facilitates that process.£

“Opportunistic” businesses also make use of data that they
extract from Airbnb’s website. These businesses rely upon the exis-
tence of Airbnb and offer services that are directly or indirectly
related to it. Note that this category does not include any companies
that use Airbnb data to compete directly with Airbnb; rather, these
companies offer a range of services that are distinct from or comple-
mentary to those offered by Airbnb. In some cases, these businesses
provide services that may undermine Airbnb (such as services that
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detect illegal hosts); in other cases, they may use data in ways that
adversely impact Airbnb (such as, for example, demonstrating nega-
tive impacts of Airbnb rentals on urban housing situations).

Perhaps the best-known opportunistic company is Airdna.
Airdna, which operates through a website at airdna.co, offers a broad
range of “data services.” According to their site, “Airdna presents
market reports and other data products that feature occupancy rates,
seasonal demand, and revenue generated by short-term rentals. This
information—once only available to corporate hotel chains—is now
accessible to the everyday homeowner and real estate investor.”4
The company provides “market summary reports,” a “pricing co-
pilot” tool to provide supply and demand data on short-term rental
accommodations in particular markets, market intelligence reports,
and property performance data. Its clients include lodging analysts,
tourism agencies, academics, realtors, Airbnb hosts and potential
hosts42 The data used by Airdna to drive its analysis is sourced from
Airbnb’s website. The company states that “Airdna analytics and
reports are based on Airbnb data gathered from information publicly
available on the Airbnb website.”#® This claim implies that the data
is legally obtained, although the terms of use of Airbnb prohibit
the scraping of data, its extraction by any technological means, and
its use for any commercial purposes.#Z Airdna is also linked to the
spinoff company Rentingyourplace.com,* which offers consulting
services for prospective Airbnb hosts.

Other businesses that draw on Airbnb data include Beyond
Pricing.4 This company offers Airbnb hosts services that assist them
in managing the pricing of multiple Airbnb listings. They claim:
“Our pricing algorithm updates your rates every day according to
real-time demand, so we’ll automatically post the best rate for your
weekends.”2% They also make recommendations as to other fees such
as cleaning charges and fees for extra guests. The service requires
hosts to allow Beyond Pricing to have access to their Airbnb accounts
“to collect real-time information about your listing and to automati-
cally update prices on your calendar every day.”2 Beyond Pricing
does not state as explicitly as Airdna that it relies upon Airbnb data,
but this reliance can be inferred from numerous references to its
algorithms on its website. These algorithms, designed to predict
periods of peak demand in order to drive pricing, take into account
a great deal of data from different sources, but one of these sources is
definitely Airbnb.2 Similar companies include SmartHost,2 (which
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provides a range of analytics services to hosts on Airbnb, VRBO,
and similar sites), Everbooked34 (which offers similar services and
explicitly indicates that it uses Airbnb data in its analytics), and
PriceLabs? (which also offers data analytics in support of short-term
rental pricing, although it is not explicit about whether it relies upon
Airbnb data).

A related category of businesses that may use scraped data
from Airbnb includes consulting companies that may work for clients
with various interests in Airbnb data. For example, in order to better
understand the impact of Airbnb in Vancouver, the City of Vancouver
hired a consulting company that scraped data in order to produce
its report.3® Newspapers have commissioned consulting companies
to scrape data for their stories on Airbnb.3Z

Another category of businesses that relies upon Airbnb data
are those that offer services to condominium boards or the owners
of rental buildings who wish to identify residents or tenants who
may be renting their units as short-term accommodation in violation
of their condominium agreements or leases. These may be private
detectives whose services include determining when units have been
illegally rented® Their data-gathering methods may be as simple
as browsing the site for leads on which they follow up. Other busi-
nesses are emerging that offer detection services tailored specifically
to the sharing economy. These include Building Snitch,22 a company
that uses automated search tools (robots) to trawl listings to detect
illegal rentals.2

ii. Confidential Data

Gaining access to Airbnb’s confidential data or confidential com-
mercial information is much more difficult than accessing public
data, and indeed, legal access is limited to those outsiders who are
able to obtain a subpoena or court order. Court orders can be used
by governments and private litigants to gain access to Airbnb data
for a variety of purposes. Court orders may be used to obtain either
public or private Airbnb data (or both). For example, if data is needed
for the purposes of law enforcement, scraped data may be inadequate
as it is necessary to link rental information to individuals and their
contact information. The questionable legality of data scraping may
also make scraped data unsuitable for law enforcement purposes.
Where some or all of the data sought from Airbnb is confidential, a
court order is essential to access the data.
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In the case of governments, the data may be relevant for pur-
poses that include the enforcement of provincial/national laws or
regulations, or the pursuit of criminal or national security investiga-
tions involving Airbnb hosts or guests. Following criticism by the
Electronic Frontier Foundation for its failure to provide transpar-
ency reports® Airbnb released its first such report in September
2016.22 The report reveals that in the first six months of 2016, Airbnb
received 188 law enforcement requests and provided data in response
to eighty-two of these.&

Government officials and regulators may also be interested in
data for the purposes of urban planning, to address or understand
housing market issues, to regulate or decide how to regulate short-
term accommodation rentals, or to impose or enforce the collection
of hotel taxes and income taxes. While the data that is most likely
to be of interest to regulators is confidential data that is not part of
the public-facing content, scraped public-facing data may also be of
some use—particularly for broader planning purposes, and for the
purposes of understanding Airbnb impacts. Governments do not
necessarily scrape their own data. Some may rely on data scraped by
civil-society groups. Others contract with consultants for studies of
the local impact of Airbnb. As noted above, these consultants may in
turn scrape data from Airbnb’s website.2 Scraped data may also be
useful to governments in attempting to identify where subpoenaed
data might be necessary, or as a point of comparison to assess the
quality of data obtained under subpoenas or other releases.%

Table II: How Airbnb Data Are Accessed

Methods of | Hosts | Civil- | Researchers | Journalists | Opportunistic | Governments

Access and society businesses
guests | groups
Browsing the v v v v v v
site
Scraping v v 4 v ?
Court orders
Regulatory ? ? ?
requirements
Interaction 4 v v
Request to 4 v v v

Airbnb
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Table II provides an overview of the different ways in which
different participants in the Airbnb data ecosystem access the data
that they use. The question mark for “regulatory” requirements is
used in the case of researchers, journalists, and civil-society groups.
These groups would almost certainly access data that are submitted
to governments as part of regulatory and permitting requirements
if such data were available either through access to information
requests or as open data. However, where Airbnb operates outside
of the regulatory frameworks for short-term rental accommodation,
data are not available through these avenues. For these groups, such
data are primarily available through scraping activities.

IV. Airbnb’s Terms of Service

It is commonplace now for commercial websites to provide links
to their Terms of Service (TOS). The role of such terms is to set the
parameters of what is considered to be acceptable use of the website.
Courts have shown considerable deference to these TOS, and increas-
ingly they are found to be binding on users of such sites. This section
examines Airbnb’s TOS, while the following section considers some
of the legal issues raised by data scraping activities.

Although it is possible to search Airbnb’s listings without reg-
istering as a host or guest, it is impossible to book accommodations
without having registered. However, anyone who uses the site (not just
hosts and guests) is considered by Airbnb to be bound by the TOS.%
A link to Airbnb’s TOS is found at the bottom right-hand corner of the
home page and in the same location on every other page on the site.
Hosts and guests are also provided with links to the TOS and other
policies at the point of registration, with notice being provided in the
following terms: “By signing up, I agree to Airbnb’s Terms of Service,
Nondiscrimination Policy, Payments Terms of Service, Privacy Policy,
Guest Refund Policy, and Host Guarantee Terms.” Hyperlinks are
provided to each of the relevant policies.

The Airbnb user agreement addresses only the publicly acces-
sible data that can be found on its site, and it describes this data as
content. Airbnb’s TOS distinguish between three types of content:

5.1 Airbnb may, at its sole discretion, enable Members to (i)
create, upload, post, send, receive and store content, such as
text, photos, audio, video, or other materials and information
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on or through the Airbnb Platform (“Member Content”);
and (ii) access and view Member Content and any content
that Airbnb itself makes available on or through the Airbnb
Platform, including proprietary Airbnb content and any content
licensed or authorized for use by or through Airbnb from a third
party (“Airbnb Content” and together with Member Content,
“Collective Content”).Z

Airbnb asserts copyright in Airbnb content£# Although Airbnb does
not claim copyright in content contributed by members,% nor asks
for an assignment of copyright in this material, Airbnb does acquire
a perpetual, non-exclusive worldwide licence to use and disseminate
this content.z

Airbnb offers a limited, non-exclusive, non-transferable licence
to its members, and to any other visitors to the site, to access and
view Airbnb Content, as well as any Member Content to which a
user has been granted access. The licence is solely for personal and
non-commercial purposesZt Permitted uses of the data are therefore
extremely limited. In fact, the TOS specifically deny permission to a
broad range of potential uses of the site’s content. For example, users
may not “copy, adapt, modify, prepare derivative works of, distribute,
license, sell, transfer, publicly display, publicly perform, transmit,
broadcast or otherwise exploit the Airbnb Platform or Collective
Content [...]."22

Airbnb uses its TOS to impose additional restrictions on the
extraction of its contentZ2 The TOS specifically address (and prohibit)
the scraping and harvesting of data from the websiteZ+ Manual or
automated scraping is prohibitedZ Further, it is prohibited to “use,
copy, adapt, modify, prepare derivative works of, distribute, license,
sell, transfer, publicly display, publicly perform, transmit, broadcast
or otherwise exploit the Airbnb Platform or Collective Content [...]."22
In case this is not sufficiently clear, the TOS specifically provide that
a user will not “use the Airbnb Platform or Collective Content for
any commercial or other purposes that are not expressly permitted
by these Terms.”2Z The TOS also provide that there is to be no cir-
cumvention of any technological protection measures that are put in
place to protect Airbnb or member content. Article 14.1 specifically
states that users shall not “avoid, bypass, remove, deactivate, impair,
descramble, or otherwise attempt to circumvent any technological
measure implemented by Airbnb or any of Airbnb’s providers or any
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other third party to protect the Airbnb Platform.”Z2 Airbnb retains a
number of different options for responding to violations of its TOS.
For example, breach of the terms entitles Airbnb to deactivate user
accounts or to ban users from the siteZ2 Airbnb also reserves the right
to take legal action against those who engage in unauthorized activi-
ties. As will be discussed in section V below, there are a number of
different legal recourses that may be available to Airbnb to protect
the rights it asserts in its data.

Table III: Data and Airbnb Terms of Service

Terms of Service

Copyright is asserted in Airbnb “collective” content

No scraping or harvesting of data from the site is permitted whether manually
or by automated means

No right to copy, access, or use data for purposes not expressly permitted;
permitted purposes are to “access” and “view”

No circumvention of technological protection measures

No creation of derivative works, no distribution, licensing, or sale of content

Airbnb essentially has three versions of its TOS, depending
upon the place of residence of the contracting users. The versions
are substantively similar, but each includes a choice of law clause,
and a forum selection clause. For United States residents, the TOS
are to be interpreted according to the laws of California.8 Airbnb
has established a binding arbitration process for any disputes arising
out of the TOS and involving United States residents.& This would
seem to encompass disputes regarding the improper use of data on
the site, including copyright infringement actions and actions related
to breach of the terms around scraping data, although Airbnb also
reserves the right to apply to the courts for injunctions to prevent
the infringement of intellectual property (IP) rights.£ In addition,
the parties have the right to seek injunctive relief in the specified
courts in order to prevent ongoing or future violations of their IP
rights 2 Disputes governed by Chinese law are subject to manda-
tory binding arbitration by the China International Economic and
Trade Arbitration Commission in Beijing. However, this does not
limit the right of Airbnb to apply for injunctive relief to any court of
competent jurisdiction.2 For disputes between Airbnb and residents
of countries other than China or the United States, the law governing
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the TOS is Irish law, and disputes are subject to the jurisdiction of
the Irish courts. Nevertheless, Airbnb, in bringing an action against
a user of its site may choose between the Irish courts and the courts
of the country in which the defendant is resident.8 This is pragmatic
enough; an Irish court might not wish to take jurisdiction over a
defendant located in a foreign country in relation to acts he or she
carried out while resident of that country. Further, even though
the law of the contract is Irish law, a defendant located in another
country who has, for example, allegedly breached Airbnb’s copyright
could be sued for breach of contract (governed by Irish law) as well
as breach of copyright (governed by the laws of the jurisdiction in
which the infringement took place). Disputes relating to other bod-
ies of law including privacy or torts are similarly complex in terms
of choice of law issues.

As has been noted above, the scraping of data from Airbnb’s
website is carried out by many different actors for many different
purposes, both commercial and non-commercial. There is no record
of Airbnb’s enforcement of its rights in this regard under its TOS %
although this does not mean it does not take place. 8z Article 22.5 of
the TOS provides that “[t]he failure of Airbnb to enforce any right
or provision of these Terms will not constitute a waiver of future
enforcement of that right or provision.”

V. Legal Framework

As the overview of the Airbnb data ecosystem makes clear, there
are a broad range of users of Airbnb’s publicly accessible data, and
many of the users of these data are either not directly competing or
are non-commercial actors. Yet, as seen in section III, Airbnb’s TOS
place significant contractual restrictions on the use of its publicly
available data, asserting extremely broad rights of control. The result
is that private control over publicly accessible data may not serve the
public interest. As Kitchin notes, “[t]he fact that socially and cultur-
ally rich big data are largely in the hands of private interests means
that, at present, computational social science and digital humanities
research is not necessarily easy to do in practice.”88

In this part of the chapter, we consider the legal frameworks
or infrastructure that provides support to the claims asserted in
the TOS. We also consider the extent to which the legal framework
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is adapted to take into consideration the public interest in access to
and use of these data.

Airbnb’s TOS constitute a contract, and breach of the contract is
actionable as described in the TOS and outlined above. In addition,
copyright law provides independent and/or complementary protec-
tion for Airbnb data. Copyright law has also expanded in recent years
to provide protection against the circumvention of technological
protection measures. These areas of law and the challenges with
their application to Airbnb data are discussed below.

As noted earlier, the international nature of the Airbnb plat-
form as well as its complex corporate structure make choice of law
issues complex and raise interesting and debatable issues around
the appropriate and applicable law. The focus in this chapter is on
Canadian law, although many of the legal principles are similar in
the United States. Indeed, United States law is also discussed where
relevant, as there is often relatively little case law on some of the
novel and emerging technology law issues that are relevant here.
The goal of this section is to provide an overview of the elements
of the legal framework that can be invoked by Airbnb to protect its
rights in its data.

i. Contract Law

Airbnb’s TOS constitute a contract that is meant to bind users of its
site. In considering the enforceability of Internet TOS, courts have
distinguished between so-called browse-wrap contracts (where a
user is considered bound where they continue to use a website after
being given notice of TOS)® and click-wrap contracts (where a user
must click to indicate their agreement with the TOS).22 Not surpris-
ingly, click-wrap contracts are on more solid legal footing, but even
browse-wrap contracts have been upheld by the courts.

A key issue for the enforceability of online TOS is whether users
have been given appropriate notice of the terms and whether there
is clear assent2 Users of the Airbnb website who become members
(hosts or guests) are presented with specific notice of the TOS and
other policies at the point of registration, and are asked to click to
indicate their awareness of these and their agreement to be bound.
This is almost certainly sufficient notice.22 While there may be sepa-
rate issues as to whether particular terms are enforceable in specific
jurisdictions, where notice of terms is provided in this way, the
contract will bind the parties. Other visitors to the site—for example,
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users who have not registered—do not click to agree to the TOS. For
this category of users, the TOS are part of a browse-wrap agreement.
Whether a user of the Airbnb website who is not required to
click to agree to the TOS is still bound by them may depend on the
surrounding circumstances. In Century 21, the court summarized the
relevant considerations in browse-wrap cases in these terms:

the law of contract requires that the offer and its terms be
brought to the attention of the user, be available for review and
be in some manner accepted by the user. Such an analysis turns
on the prominence the site gives to the proposed Terms of Use
and the notice that the user has respecting what they are agree-
ing to once they have accepted the offer. To establish a binding
contract consideration will also be given to whether the user is
an individual consumer or a commercial entity and in addition
a one-time user or a frequent user of the site.22

On the issue of notice, a relevant consideration is how easy it is for
users to locate the TOS. For example, in the United States case of
Cvent v. Eventbrite2t the court dismissed a breach of contract argu-
ment regarding the TOS because it found that the TOS for the Cvent
site were difficult to find, and did not require users to click their
acceptance of the terms at any point, or to indicate that they had
read or agreed to the terms.2 The ease with which the terms may be
located, and their presence, for example, at the bottom of each page
of the site visited, may be factors that support a finding that the user
had effective notice of the terms.2®

A finding that there has been acceptance of TOS in browse-wrap
cases is made more complicated since there is no obvious clicking of
a button to indicate agreement. Courts have ruled that assent can be
found in a website visitor’s decision to continue past the home page to
view the deeper pages within the site. In Century 21, the court stated:
“The act of browsing past the initial page of the website or search-
ing the site is conduct indicating agreement with the Terms of Use
if those terms are provided with sufficient notice, are available for
review prior to acceptance, and clearly state that proceeding further
is acceptance of the terms.”Z

Another relevant consideration in terms of the enforceability
of particular terms or the enforceability of browse-wrap or even
click-wrap contracts is the sophistication, status, or experience of the
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user.2. A business competitor may be presumed to know that compa-
nies in the same field use terms of service, and so may be considered
to be aware of not only the existence of the TOS on a competitor’s
website but of their likely content.® If the user is an ordinary con-
sumer, courts may be less inclined to find that a browse-wrap agree-
ment is enforceable if it is not properly brought to the consumer’s
attention22 However, ordinary online consumers are now more
experienced than they were in the early days of the Internet, and
courts may be prepared to assume that Internet users expect that the
websites they visit will have TOS. This may lead courts to consider
site website users to be bound by those terms.

Those seeking to scrape Airbnb do not need to become mem-
bers, and the robots do not scrape behind a login interface. However,
scrapers will have needed to visit and browse the site in order to
program their robots, raising the issue of whether the browse-wrap
agreement is engaged. A court might well consider a web scraper
to be both technologically savvy and familiar with the layout of the
targeted website. Thus, in such cases, the scraper is more likely to be
considered bound by the TOS.1+

Typically, an action for breach of contract requires damages to be
established, although an injunction may also be available where ongo-
ing breaches are possible222 Although in cases where non-commercial
scraping is at issue, it may seem that the plaintiff will have suffered
no commercial losses, but damages may still be available for the costs
incurred in trying to prevent the scraping activity, including the costs
of staff timel2 In addition, a court may award nominal damages
where other proof of damage is limited.224 While it is likely that the
non-commercial nature of some scraping activities may be a factor in
a court’s assessment of damages for breach of TOS, the risk of litiga-
tion expenses, an award of costs, and even modest damages may be
a sufficient deterrent for those who scrape data for non-commercial
purposes that serve the public interest. It is important to remember
as well that differences in economic power can make non-commercial
users easily deterred by cease-and-desist letters 1=

The question of whether a user is bound by website TOS is
relevant not just to determining whether there is recourse for breach
of contract. As will be seen in the discussion in the next section,
whether a user is bound by TOS may be a factor in assessing fair
dealing as a defence to copyright infringement.
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ii. Copyright Law

Copyright law protects original works of authorship. In order to suc-
ceed in a claim for copyright infringement, a plaintiff will first have
to show that she has a valid copyright in the work. This will involve
establishing that the work in question qualifies as a work under the
Copyright Act, that it is original, and that the plaintiff holds the rights
to the work.22¢ The plaintiff will also have to show that the defendant
exercised one of the exclusive rights of the copyright holder without
consent or justification.’Z The exclusive rights include the right to
reproduce all or a substantial part of a work, to create adaptations,
as well as the right to communicate the work to the public by tele-
communications, and the right to authorize these activities, among
other rights.1

Copyright law protects literary, dramatic, musical, and artis-
tic works.’22 Compilations, whether of data or of a combination of
other works, are also capable of protection as works in their own
right222 The Airbnb website as a whole is likely a multimedia work—
a compilation consisting of literary works (text) and artistic works
(photos, graphic design, and the like), as well as data. Some of the
elements of the compilation are also independently protectable as
works. These would include photographs, text, drawings, logos,
graphic design, and so on. The Airbnb TOS provide that hosts and
guests retain copyright in those works that they upload to the site.
However, Airbnb would be the owner of the copyright in the com-
pilation as a whole.

Works must also be “original” for copyright to subsist:2 While
the threshold for originality may vary slightly from one jurisdic-
tion to another, for the most part it is a relatively low threshold.
Originality in copyright law does not have a qualitative dimen-
sion—there is no assessment of the work’s original contribution to
the state of knowledge or literature.*2 Originality typically means
that the work has not been copied, and that it displays some mani-
festation of human intellect. In the United States this is referred to
as a “spark” of creativity; in Canada this is an “exercise of skill and
judgment.”22 In either case, the threshold is low. Airbnb’s website as
a multimedia work reflects original choices in terms of the selection
and arrangement of its elements.

Airbnb asserts intellectual property rights over “Airbnb
Content” although its claim is more ambiguous in relation to
what it calls “Collective Content.”22¢ The “Collective Content” is a
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compilation composed of a variety of elements, some of which are
considered proprietary to Airbnb, and some of which may be the
intellectual property of their contributors. This Collective Content
may also include data that are considered to be in the public domain.
The Airbnb Content is similarly a compilation, although it is more
likely to be a combination of elements contributed by Airbnb itself.

Some things cannot be protected under copyright law. For
example, copyright law does not protect ideas in the abstract, only
original expressions of ideas = Copyright law also does not protect
facts. As a result, facts are considered to be in the public domain.8
The rationale for this may vary somewhat. Some courts consider
facts to be incapable of authorship, as they are copied from the world
around us2 Others raise public policy considerations.*& Copyright
law is meant to support and encourage innovation; providing a
monopoly to a party over factual material is more likely to hinder
than to stimulate innovation. Of course, issues around facts are not
straightforward. It has been argued that some facts are authored (for
example, facts about characters or events in literary works or televi-
sion shows) Issues have also been raised regarding the extent to
which data that is the output of analytics, such as predictions or pro-
filing data, are authored as well.222 Nevertheless, even if facts cannot
be protected on their own, they can be protected in compiled form.
In Geophysical Services Inc. v. Encana Corp. 2t the court found that
compilations of both raw and processed data are capable of copyright
protection. In the case of processed data, there may be substantial
skill and judgment in the processing.222 The court acknowledged
that depending upon the skill and judgment of the person or persons
involved in the processing, the processing of the same data or similar
purposes might lead to different outputs.

Because the authorship in a compilation consists of selecting
and arranging those elements which form part of the compilation,
the originality of a compilation is assessed in terms of the skill or
judgment that goes into the selection or arrangement, and not the
originality of the underlying elements.222 Thus, in a compilation of
data, the data themselves are considered to be in the public domain;
what is protected is any original selection or arrangement of the
data.2¢ Where what is extracted from the Airbnb site is data, there is
only an infringement of copyright if what has been extracted is a sub-
stantial part of an original selection or arrangement of those data.l2
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As noted above, the concept of originality draws on the notion
of authorship, as the spark of creativity or skill and judgment
required to create the work must come from a human author. In the
case of compilations of data, the spark, or skill and judgment, may be
found in the choices around what data to select and include and how
to arrange or present it.222 Where data is scraped, its presentation (or
arrangement) is rarely copied (scraping extracts the content rather
than creating a visual facsimile). Nevertheless, it might be possible
to argue that scraping still extracts a substantial part of the original
selection of Airbnb content, to the extent that the presence of those
data on the site reflects Airbnb’s choices as to what to include in its
compilation .22

Where the data extracted through scraping includes other
parts of the multimedia compilation that are copyright protected
works in their own right, there can be a breach of copyright in the
individual works, notwithstanding the outcome of any dispute over
infringement of the compilation itself.228 Thus, for example, scraping
that includes photographs from the website might violate individual
copyrights in photographs owned by those who uploaded them to
the site.r22

Although copyright law offers some basis for protection for
Airbnb’s website and their contents, it is a relatively porous protec-
tion. Only a substantial taking is copyright infringement; thus, the
extraction of an insignificant quantity of the selection or arrange-
ment of the factual material would not be infringing. Someone who
reproduced all of the data on Airbnb’s website would have copied the
entire selection of data, but scraping tools are typically configured
to scrape only certain categories of data, thus creating their own
selections of the underlying data.£3 These selections of data reflect,
in their own right, independent exercise of skill and judgment.

The above discussion raises the possibility that a platform
company such as Airbnb could argue that its copyright in its original
selection of data on its website is infringed by scraping activities. Yet
it would be equally possible to find that there is no substantial taking
of that selection, particularly where scraping takes only a subset of
data. Unfortunately for scrapers, substantial taking generally requires
a case-by-case assessment. Thus, while it might be possible to contest
either the existence or the scope of Airbnb’s copyright interests in
its compiled data/information, this would likely be an uphill battle
against a well-resourced and motivated party.
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1. Fair Dealing/Fair Use

While copyright law provides a means for Airbnb to assert control
over its data, copyright law also contains important users’ rights,
such as fair dealing (or, in the United States, fair use). Where the fair
dealing or fair use defence applies, uses of the work which would
otherwise be infringing are considered justified. The scope of fair
dealing or fair use is therefore important here, as such rights may
actually permit a variety of different uses of Airbnb data.

In Canada, fair dealing must be for one of the purposes set
out in the Copyright Act. These include research or private study,
education, parody or satire, news reporting, and criticism or com-
mentary22 In the United States, by contrast, fair use purposes are
open-ended.22 In addition to being for a permitted purpose, the
dealing must also be “fair.” In CCH Canadian v. Law Society of Upper
Canada, the Supreme Court of Canada identified six criteria that
can be used in assessing the fairness of any dealing with a work.
These are: the purpose of the dealing, the character of the dealing,
the amount of the dealing, alternatives to the dealing, the nature of
the work, and the effect of the dealing on the work.22 In the United
States, four criteria for assessing fair use are set out in the legislation:
the purpose and character of the use; the nature of the copyrighted
work; the amount and substantiality of the portion taken; and the
effect of the use upon the potential market for the original 34 There
is therefore a considerable amount of overlap between the concepts
of fair use and fair dealing, although United States courts have been
more open to recognizing the freedom of expression values embed-
ded in the fair use exception 22

Although the purpose of the dealing must fit within one of the
statutory categories of fair dealing in Canada, courts will also con-
sider other dimensions of “purpose” in assessing whether the dealing
was fair. Thus, for example, it may be relevant to consider whether
the dealing with a work was to create a new work or to transform
the original. Where this is the case, it may support a finding of fair
use in the United States. The situation is less clear in Canada, where
the courts have yet to build a strong link between transformative
uses and fair dealing. Nevertheless, transformation may still be a
relevant consideration.2¢ The degree of transformation may also
be significant¥ However, simple repackaging or republication of
content from the original work is less likely to be fair2® Whether a
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use is for commercial or non-commercial purposes is also a relative
consideration; non-commercial uses are more likely to be considered
fair,29 although the commercial/non-commercial distinction is not
determinative4 It is also the case that “a use that generates value
for the ‘broader public interest” weighs in favor of fair use.”*4-

In the United States Meltwater case, data scraped from the plain-
tiff’s site were essentially repackaged and sold. It was news content
that was provided to Meltwater’s subscribers. The fact that the plain-
tiffs and defendants were in competition—at least to some extent—
proved relevant to the analysis. The court noted that Meltwater did
not add its own commentary or insight to the material it circulated to
its subscribers. It characterized Meltwater as intending “to serve as a
substitute for AP’s [Associated Press] news service.”242 In Meltwater,
the content scraped from the AP websites was considered “the fruit
of AP’s labor,” which was extracted for Meltwater’s profit and used in
a manner that competed directly with AP’s business (which included
licensing access to its database to news aggregators).X43

Unlike the situation in Meltwater, Airbnb’s data is a by-product
of its main operations. There is no competition from the scrapers
discussed in this chapter with Airbnb’s main business (short-term
rental accommodation). Some of the opportunistic businesses that
scrape Airbnb data do not compete with Airbnb. Some offer analytic
services to their customers4 that actually support or encourage their
customers to continue using Airbnb. However, in some cases, these
analytics services may compete with Airbnb’s own analytic services.
Further, there is a potential market for Airbnb in licensing its data
to analytics companies. Thus, it is not entirely clear that there is
no impact from these activities on Airbnb’s ability to economically
exploit its compilation of public data. As for the researchers and civil-
society groups that scrape Airbnb data, they principally do so for
non-commercial purposes, and they may provide value-added ana-
lytics or commentary. In some cases, they may also provide scraped
data to other users..# Such uses are more likely to be considered fair,
as they are non-commercial, non-competing, and transformative.
They are also a form of critical speech.

The second fair dealing criterion identified by the Supreme
Court of Canada is the character of the dealing. This involves
considering how the work is dealt with by the defendant. It may
take into account how many copies are made, how widely they are
disseminated, whether they are destroyed once their purpose has
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been served, or whether the dealing is consistent with accepted
standards.14¢ In theory, the “character of the dealing” may also take
into account whether the access to the work was legitimate or not.
For example, whether data is scraped from a website that uses the
robot exclusion standardi4 might be relevant to the character of the
dealing. This has been found to be a relevant consideration in the fair
use balance in the United States in a few cases.*4 Nevertheless, mak-
ing a copyright owner’s consent relevant to a fair dealing analysis is
clearly problematic. In the Canadian Century 21 case, it was argued
that the defendant’s refusal to comply with the robot exclusion
standard was a relevant consideration in assessing fair dealing. The
court cautioned against making a copyright owner’s consent to fair
dealing a consideration, noting that it is the nature of fair dealing
that it often takes place in contexts where copyright owners might
otherwise refuse to permit uses of their works.149

The amount and substantiality of what has been copied is a
further consideration in the fair dealing analysis. Courts will con-
sider this from both quantitative and qualitative perspectives..52
Essentially, a use will be fair when the defendant takes no more than
what they need to take.X2: There is no magic formula from a quan-
titative perspective. In some circumstances it may be fair dealing
to copy the entire work; in others circumstances taking a relatively
small portion may not be fair use, particularly if that small portion
is qualitatively central to the work.222 In the case of transformative
works such as parody, it may be essential to capture a significant
portion of the copyright protected work.222 Where the work at issue
is a compilation of data, it is important to keep the focus on that
part which is capable of copyright protection: the expression in
such a compilation is found in the selection or arrangement of the
data34 Taking a quantitatively significant amount of data may not
be infringing at all, if there is no substantial taking of the original
selection or arrangement of the data. Even if there is some taking of
the original selection or arrangement, it is the substantiality of the
taking of the selection or arrangement that must be assessed for the
purposes of fair use, and not the volume of data taken. In Century
21, in considering the amount of the dealing, the court also took into
account the fact that the defendant’s robots made repeat visits to the
site to extract updated data.

The fair dealing analysis also requires a consideration of
alternatives to the dealing. Thus, for example, it may be relevant to
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consider whether there is “a non-copyrighted equivalent of the work
that could have been used instead of the copyrighted work.”22 If
Airbnb made some of its data available—for example, by providing
downloadable datasets—it might be argued that data scraping would
be much less likely to be considered fair dealing. However, such an
approach must be considered with caution. There might still be rea-
sons to scrape data, including to acquire data with different param-
eters, or to verify the accuracy of the data being provided. In Century
21, the court found that since the real-estate companies whose content
was scraped by the defendant company already made their content
available to the public over the Internet, it was not fair dealing for
the defendant to scrape this data in order to produce its competing
website. In other words, legitimately visiting the realtor’s website
to view the data was a reasonable alternative to scraping. However,
where Airbnb data is scraped for the purposes of data analytics, the
scrapers are, for the most part, creating content, products, or services
that are distinct from those available on the Airbnb website. 5%

The nature of the copyright protected work is also a key con-
sideration in a fair use analysis. The Supreme Court of Canada has
identified whether a work is published or unpublished as a relevant
consideration.’3Z The fact that scraped Airbnb data is publicly acces-
sible may therefore be a factor supporting a finding of fair dealing,
although such an argument might be counterbalanced by the fact that
a human being could not easily reproduce the level of data extraction
carried out by technologically assisted scraping. In other words, the
data is made publicly accessible to humans, not to machines. This is
supported by the site’s TOS, which specifically prohibit scraping. In
the United States, in considering the nature of the work, the court
may also take into account whether the copyright protected work is
expressive or creative, or whether it is predominantly factual. The
latter category of works is further from the core of what is meant to
be protected under copyright law28 A compilation of data is further
from the core of copyright protection, because the data themselves
are in the public domain. Their selection and arrangement can be
very easily transformed by those who use the data for other pur-
poses. For example, a selection and arrangement that aims to facilitate
short-term rentals is different from a selection and arrangement that
attempts to understand the impact of Airbnb on the market for long-
term accommodation. As a result, the reuse of data in these contexts
may be more conducive to a fair dealing defence.
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The final criterion in both a fair dealing and a fair use analysis
is the effect of the use of the work by the defendant on the potential
market for or value of the work. Use of a work to compete with the
plaintiff’s work is less likely to be fair22 If, for example, Airbnb is in
the practice of licensing its data for use by others in analytics or for
research, then it becomes much more difficult to argue that scraping
data for these purposes is fair dealing On the other hand, courts
in both the United States and Canada have cautioned that the pos-
sibility of paying for a licence to access a work does not automatically
preclude a fair dealing/fair use argument.’2 In addition, it might be
that even if Airbnb provided options to license data or to download
some datasets for free, some users might still feel a need to scrape
data if they wished to verify or challenge the data being provided.
Such a use might still be considered fair. Courts are more likely to
find transformative uses to be fair, 22 whereas uses that create a sub-
stitute for the original are less likely to be considered fair.12

The disclaimers on the Inside Airbnb website state: “This
site claims ‘fair use’ of any information compiled in producing a
non-commercial derivation to allow public analysis, discussion
and community benefit.” If Inside Airbnb is based in the United
States, its fair use claims may well be supportable. In any event, in
the United States there might be a finding that there is no copyright
infringement. Only data is scraped, not other protected copyright
expression. It is scraped according to Inside Airbnb’s own selection,
and it is processed by Inside Airbnb to produce its own datasets and
analyses. Arguably Inside Airbnb has taken nothing that is protected
by copyright. Even if the contrary is found, Inside Airbnb’s use of
the scraped material is transformative, non-commercial, and in the
public interest. This would seem to be an entirely appropriate result.

The situation in Canada might be more precarious, although
there is absolutely no public policy reason why it should be. There is
relatively little case law on copyright infringement of compilations of
facts, but what little there is reveals a tendency to favour the initial
compiler. Assuming that a court found that the scraping of Airbnb
data was substantial taking from Airbnb’s original compilation, a
fair dealing defence would be more challenging to make out. This is
because Canadian fair dealing law does not recognize transformative
uses as an independent basis for finding fair dealing. While Airbnb’s
scraping of data could be considered to be for the purpose of research
or private study, there is uncertainty as to whether Canadian courts
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would find that a dealing that required the breach of TOS could be
fair. For example, in 1395804 Ontario Ltd. (c.0.b. Blacklock’s Reporter) v.
Canadian Vintners’ Association % the court stated: “it is patently clear
that unless you have obtained the material legally, you cannot avail
yourself of the defence of fair dealing for the purpose of education,
criticism or review.”¢ While this is a small claims court decision
and should be given relatively little weight, it does reveal a tendency
that could be problematic.

These issues highlight a need for a robust and principled
approach when it comes to issues of copyright infringement and
fair dealing involving the scraping of data from publicly accessible
websites. Where the use is non-commercial and serves the public
interest—particularly when it engages freedom of expression values
such as critical speech—copyright law should not pose a barrier.

What is more challenging is the situation of the so-called
opportunistic businesses. This element of the Airbnb data eco-
system is an interesting one. In many cases, the businesses do not
compete directly with Airbnb, and they build new business models
based on data analytics that combine publicly accessible and open
data from a variety of sources. These are arguably transformative
uses of the data, and although commercial, they are not directly
competing. The question is whether copyright law should accom-
modate such uses. To do so is arguably to adapt to the emerging
dynamics of a big data economy. How and under what terms and
conditions companies should be allowed to limit access to and use
of their publicly accessible data is an interesting question; it may
be that copyright law does not provide the best framework for
managing these issues.

2. Technological Protection Measures/Rights Management
Information

Section 41.1(1) of the Canadian Copyright Act, added by amendments
in 2012, provides that “No person shall (a) circumvent a technologi-
cal protection measure within the meaning of paragraph (a) of the
definition technological protection measure in section 41.” The
definition of a technological protection measure is

any effective technology, device or component that, in the ordi-
nary course of its operation,
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(a) controls access to a work, to a performer’s performance fixed
in a sound recording or to a sound recording and whose use is
authorized by the copyright owner; or

(b) restricts the doing — with respect to a work, to a performer’s
performance fixed in a sound recording or to a sound record-
ing — of any act referred to in section 3, 15 or 18 and any act for
which remuneration is payable under section 19.

According to this provision technological protection measures
(TPMs) may either control access to works or may restrict certain
uses of the works. The equivalent provision in the United States
Copyright Act states that “[nJo person shall circumvent a techno-
logical measure that effectively controls access to a work protected
under this title.”2%Z7 While the United States legislation makes some
provision to allow for research activities or other forms of fair use
to take place with respect to works protected by digital locks,*“% the
Canadian Copyright Act contains no such exception, and the defini-
tion of an “effective technological protection measure” has recently
been given an extremely broad interpretation. In Nintendo of America
Inc. v. King, 2 one of the few cases thus far to interpret Canada’s
new anti-circumvention provisions, the court stated: “The open-
ended language of this definition reflects Parliament’s intention to
empower copyright owners to protect their business models with
any technological tool at their disposal.”222 The court found that in
the case of TPMs that provide access control, these “do not need to
employ any barrier to copying in order to be ‘effective.”2Z In other
words, where there are access controls, it is not necessary for a TPM
to “encrypt [...], scrambl[e] or [accomplish] some ‘other transformation
of the work.”222 In the United States, courts have interpreted the anti-
circumvention provisions with a bit more nuance, perhaps because
of the wording of the statute, which expressly addresses concerns
over fair use by providing that “Nothing in this section shall affect
rights, remedies, limitations, or defenses to copyright infringement,
including fair use, under this title.”2Z2 This is interesting because it
suggests that the fact that a TPM has been circumvented would not
factor into a fair use analysis.’Z By contrast, in Canada, it might well
be that a court would consider the circumvention of a TPM to militate
against a finding of fair dealing 122

The anti-circumvention provisions are breached where there
has been circumvention of an effective technological protection
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measure. The concept of “circumvention” is therefore also relevant.
In one of the few Canadian cases interpreting the anti-circumvention
provisions, the court found that when the defendant asked a sub-
scriber to a paywalled service to send them a copy of an article, this
amounted to circumvention of the paywall by the defendantZ In
Nintendo, the court found that the definition of “circumvent” can
include “anything else that otherwise avoids, bypasses, removes,
deactivates, or impairs the technological protection measure.”2Zz

Scraping cases therefore raise the question of whether the robot
exclusion standard can constitute an “effective technological protec-
tion measure.” If it can, then presumably scraping a website that uses
this standard will likely constitute circumvention. Entities that do not
wish to have their websites searched by mechanical agents (robots,
crawlers, spiders, and the like) can use the “robot exclusion header,”
or robots.txt file, to indicate that they do not wish this to take place.
In eBay v. Bidder’s EdgeiZ® the court described a “robot exclusion
header” as “a message, sent to computers programmed to detect and
respond to such headers, that eBay does not permit unauthorized
robotic activity.”Z2 In Meltwater, the court stated:

Robots.txt protocol, also known as the Robot Exclusion Standard,
was designed by industry groups to instruct cooperating web
crawlers not to access all or part of a website that is publicly view-
able. If a website owner uses the robots.txt file to give instructions
about its site to web crawlers, and a crawler honors the instruc-
tion, then the crawler should not visit any pages on the website 4+

For the exclusion to work, the programmer of the robot must have
coded the robot to read the robots.txt data file, and to comply with
its directives.

The actual robots.txt file is described as “a simple text file
placed in the root directory of the server that one wants to protect.”z
The file can be coded so as to stop all robots, or it can be coded to
permit certain ones. It can block indexing of all content or only of
certain categories of content. It has been described as a method that
“offers an opportunity to control access to information and control
server load.”#2 The robots exclusion protocol, although widely used,
is not a formal standard.

It is as yet unclear whether the “robot exclusion header” con-
stitutes a TPM the circumvention of which would independently
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constitute a violation of copyright law. As noted by Lundblad, if it
were considered to be a TPM, “it follows that disobeying the robots.
txt file would constitute illegal circumvention.”®2 Lundblad is
undecided on the issue. While acknowledging the possibility that
it might be considered a TPM, he also notes that “the robots exclu-
sion standard seeks to prevent acts relating not to a specified set of
works, but rather to a repository of works (if the Web site is not seen
as a unitary work).”28 Where a website is seen as a unitary work—
a multimedia work, or a compilation—the issue of circumvention
remains. Lundblad suggests that the robots.txt file is more like a “no
trespassing” sign than it is like a lock on a door.:

In a rare case considering this issue, a United States court
stated:

No court has found that a robots.txt file universally consti-
tutes a “technological measure effectively controll[ing] access”
under the DMCA. The protocol by itself is not analogous to
digital password protection or encryption. However, in this
case, when all systems involved in processing requests via the
Wayback Machine are operating properly, the placement of a
correct robots.txt file on Healthcare Advocates” current website
does work to block users from accessing archived screenshots
of its website. (Pl’s Mot. Partial Summ. J. Ex. F, Expert Report
of Edward Felton at 10). The only way to gain access would be
for Healthcare Advocates to remove the robots.txt file from its
website, and only the website owner can remove the robots.
txt file. Thus, in this situation, the robots.txt file qualifies as
a technological measure effectively controlling access to the
archived copyrighted images of Healthcare Advocates. This
finding should not be interpreted as a finding that a robots.txt
file universally qualifies as a technological measure that controls
access to copyrighted works under the DMCA .5¢

In this case, the files in question were stored in the Wayback
Machine. Because the plaintiff’s website was protected by a robots.
txt protocol, the policy of the Wayback Machine was to block public
access to the archived images. However, at the date of the defendant’s
access request, the Wayback Machine systems, which normally
checked for the robots.txt file and blocked access, were down, and
the defendant was able to gain access to the documents. The facts are
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therefore quite specific to this case. In this instance, the presence of
the robots.txt protocol combined with the functioning of the Wayback
Machine should have operated in combination to effectively block
access to the content. This case cannot, therefore, be interpreted as
finding that the robots.txt protocol, on its own, is an effective TPM
under United States law. However, it does suggest that it is at least
arguable that it meets those criteria in some cases.

A secondary question might be whether the robot exclu-
sion standard constitutes an effective TPM.XZ After all, it is easily
bypassed. In fact, a programmer has to take affirmative steps to
program his or her bots to recognize and read robots.txt file before
the measure can be effective. As Jasiewicz notes, the use of the robots
exclusion protocol does not physically prevent robots from accessing
and crawling a site. 88 The robots.txt file simply serves to “notify the
robot of the site owner’s wishes.”2

In addition to making the circumvention of TPM actionable, the
Copyright Act also provides that it is actionable to make available or
to disseminate the means to circumvent TPM. It should be noted that
some of those who scrape data in the public interest share their code
for scraping data so that others can either learn from this code or
use it to scrape their own data. Civil-society actor Tom Slee does this
for the code he uses to scrape Airbnb data. There is clearly a public
interest in this type of exchange of information and tools to assist in
the carrying out of research using publicly accessible data. Overall,
the potential ramifications for the public interest of finding that the
robots exclusion standard is a TPM are such that courts should steer
well away from such a finding.

iii. Trespass to Chattels

Copyright law addresses data scraping in terms of the protection
of rights in the underlying compilation of data. Yet the mechanical
extraction of data from a website can also impact the stability and
performance of the server on which the data is hosted. This is so
whether the data is extracted through an authorized application
programming interface’ or through unauthorized scraping prac-
tices. Whether there are such impacts may depend on the number
of different robots engaged in extracting data at any given time; the
volume of data scraped by these robots; and the capacity of the serv-
ers on which the data is hosted.
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A few cases, predominantly from the United States, have con-
sidered whether data scraping may constitute a form of trespass to
chattels. The tort of trespass to chattels involves improperly interfer-
ing with the lawful possession of the server, and not the data itselfX2
In this sense, therefore, the trespass to chattels action is not directly
linked to protecting the data, and any trespass is not to the data itself.
Nevertheless, by making actionable the activity of scraping because
of its impact on the server on which the data is stored, the recourse
could be used as a means of shielding the data from extraction. Such
arguments focus on the impact on the server.

Trespass to chattels requires an interference with the plain-
tiff’s possession of a chattel, in this case a server or servers.2 Such
actions have had limited success in the United States and even less in
Canada. In the first place, for the action to succeed, the plaintiff must
demonstrate that they were in possession of the chattel (the server) at
the time of the trespass. In Century 21, the court found that the plain-
tiff paid for hosting space on servers owned by another company.
Thus it could not assert trespass to chattels because it lacked physical
possession of the servers. The reasoning in this case highlights some
of the challenges with relying on this tort action.

In addition to the issue of possession, a court must be will-
ing to find that data scraping is a trespass. In Century 21, the court
observed that it was “not at all clear” that electronic access to a
computer server was sufficiently “physical” to amount to a trespass.
It may be that access without impact will lack the physical element
required. Thus, for example, if the scraping activity has no discern-
ible impact on the proper functioning of the servers, it may simply
not be actionable 122

Early cases in the United States breathed some life into the tort
as it applied in the digital context. For example, in eBay v. Bidder’s
Edge94 a United States court found scraping activities to constitute
trespass to chattels. In doing so, it rejected the argument that there
could be no trespass since the plaintiff’s website was publicly acces-
sible. The court noted that “eBay’s servers are private property,
conditional access to which eBay grants the public. eBay does not
generally permit the type of automated access made by BE [Bidder’s
Edge, Inc.].”92 The trespass was to the private servers; the publicly
accessible character of the data was not material. The decision has
had relatively little traction, however, and trespass to chattels has not
become mainstream, nor has it been embraced in Canada.



Information Law in the Platform Economy

If the digital trespass paradigm is accepted, the use of the robots
exclusion standard might reinforce the idea that data scraping is a
trespass.’28 In other words, the robots.txt file conveys acceptable use
conditions digitally to robots programmed by others and that visit
the site. In this sense, it is like a no-trespassing sign—or perhaps
more accurately, a set of instructions provided to those who come to
the metaphorical gate. If the robot ignores the robots.txt file, it has
breached these digital terms of use, and its entry is a trespass.

One of the problems with an action in trespass to chattels is
that it relies on a fairly absolutist notion of property rights. If there
is a trespass—an interference with the possessory right—then there
is liability. It does not depend on the trespass being on such a scale
that harm is caused. In a context where the scraping of publicly
accessible data can be carried out in the public interest, trespass to
chattels risks prioritizing private rights over that public interest. If
trespass to chattels is to be accepted as a recourse that offers some
protection against excessive use of a server, there must also be excep-
tions for access to and extraction of publicly accessible data where
there is no discernable adverse impact. Alternatively, recourse might
only be available for reckless or malicious acts. The public interest
dimensions and the competing considerations suggest that if any
legal recourse is required, this is an area better left to the legislature.

VI. Conclusion

Platform companies such as Airbnb host a significant amount of
data on publicly accessible websites. While this data is necessary
for the operation of their service, it has interest and importance for
other users as well. Perhaps most importantly, because of the hugely
disruptive effects of Airbnb in some cities, the data has significant
public interest for those seeking to document, understand, and
address these impacts.

While companies often frame data issues in terms of private
property rights (whether rights in tangible or intangible property),
this chapter has questioned the appropriateness of this paradigm,
or, has argued for, at the very least, an approach that creates robust
space for uses in the public interest. Thus, the protection afforded to
compilations of data under copyright law should not be interpreted
so broadly as to overly extend rights in data, and copyright excep-
tions such as fair dealing should create a robust space for uses in the
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public interest broadly defined. At the same time, TPM provisions
in copyright law should not be interpreted in such a way as to cre-
ate unnecessary barriers to using publicly accessible data. Finally,
recourses such as trespass to chattels in the digital context should be
strictly limited so as not to create unnecessary and even detrimental
barriers to access to and use of publicly accessible data.

The public interest is easy to identify in some contexts. For
example, the use of data for research or advocacy purposes is gener-
ally considered to serve the public interest. However, in our rapidly
evolving big data society, the public interest should also be consid-
ered broadly. This chapter has shown how there may be a rich array
of opportunistic commercial users of publicly accessible data. And,
while such uses may raise their own public policy challenges, the
fact remains that strict property rights-based approaches to publicly
available data might have impacts that adversely affect the public
interest in innovation and competition. This is particularly the case
in the evolving big data environment.
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CHAPTER VI

Urban Cowboy E-Capitalism Meets
Dysfunctional Municipal Policy-
Making: What the Uber Story Tells Us
about Canadian Local Governance

Mariana ValverdeX

I. Introduction

unicipal officials” struggles to develop workable and fair poli-
M cies to regulate Airbnb and Uber, in Canada and elsewhere,
show that local regulatory systems and, just as important, customary
regulatory approaches have been stretched to the breaking point
by what I here call “urban cowboy e-capitalism.” That e-capitalism
poses regulatory difficulties for many domains and levels of govern-
ment is well known. But this chapter focuses on the conflicts, and
the eventual policies to manage those conflicts, that have arisen in
Canada as one particularly aggressive, cowboy-like, e-capitalist firm,
Uber, suddenly disrupted a regulatory field traditionally governed
by cities under their business licensing powers.

Uber is considered by many as a corporate outlier due to its
extreme unwillingness to accept regulation or work collaboratively
with governments. But as I will show, even if Uber’s civic behaviour
is unusual, cities” regulatory dilemmas in regard to Uber clearly
expose the underlying systemic weaknesses of regulatory approaches
that municipalities have long taken for granted. These approaches are
not well known or well researched; the fact that the urban is a scale
and a jurisdiction with distinct governance traditions and peculiari-
ties, as I have shown in detail elsewhere, is not widely appreciated.2

An economist might not want to single out e-corporations occu-
pying a traditionally urban regulatory space from those operating
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at other scales. But socio-legal scholarship finds it useful to differ-
entiate companies such as Facebook, which have contributed to the
creation of new social and legal spaces, from companies that oper-
ate in a venerable jurisdictional space that has plenty of rules and
norms, but is characterized by structural weaknesses: the municipal
regulatory space2 And as Eric Tucker’s contribution in this volume
shows, commercial/passenger driving has been central to municipal
business regulation for a very long time.

After briefly recounting some highlights of Uber’s defiant law-
breaking career, focusing mainly though not exclusively on Canada,
I will then describe a range of regulatory regimes—or ongoing
regulatory efforts that may or may not evolve into settled regimes.
Comparing Toronto, Edmonton, and Ottawa to the situation in British
Columbia and Quebec, we will see that if provinces wholly vacate the
regulatory space, municipalities face grave difficulties in devising
regulatory measures to minimize the risks posed by urban cowboy
e-capitalism. In other words, Uber’s story reveals much about the
structural fractures and limitations of local governance.

Il. Preliminaries: Defining the Object of Regulation

Much confusion has been generated by the phrase “the sharing
economy.” Electronic platforms and applications can indeed enable
peer-to-peer transactions—horizontal transactions previously con-
fined to newspaper want ads and notes posted on local (physical)
bulletin boards. As a recent study by the Canadian Centre for Policy
Alternatives (CCPA) shows, those horizontal, typically one-off
transactions, which have always existed but can now benefit from
electronic tools, do constitute a “sharing economy,” one that is not
new but is expanding in size and visibility due to developments in
cyberspace4

Sharing economies, electronically mediated or not, have often
operated on the margins of the law, and local as well as provincial
authorities have long tolerated activities such as informal handyman
work and unlicensed babysitting. Regulators have sometimes tried to
draw a legal line above which an activity ought to be regulated and/
or taxed, for example, by differentiating babysitting from daycare
services, or defining where carpooling ends and where commercial
driving for others begins2 It is not always possible or advisable to
try to provide hard-and-fast legal definitions that separate the legal
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from the illegal (or from the perhaps larger category of the a-legal or
semi-legal)—as practical experience with any number of municipal
policy areas, for example, around basement apartments and rooming
houses, shows2

The CCPA cogently argues that it is very important to dis-
tinguish the sharing economy that has always existed but is now
growing in size and efficiency from a rather different economy
whose logic is actually the opposite of sharing—what they call “the
on-demand service economy.”Z In this realm, corporations, often
quite large, capitalize on today’s ample pools of precarious labour
by developing electronic platforms so that consumers can access
on-demand services provided by workers (typically not formal
employees) who are linked to customers only through the propri-
etary business application, not directly, and who usually provide
their own capital (for example, an apartment for Airbnb, or a car for

for goods, nor does it develop a continuing, hierarchical relationship
with people who use the application. By contrast, Uber sets prices in
advance, and it exercises extensive and continuous surveillance over
both clients and workers, sometimes forcing drivers or customers
off the platform. Uber transactions are thus not peer-to-peer (as a
number of international court decisions, most recently by an advocate
general at the Court of Justice of the European Union, have found)£
The labour and employment dimensions of this type of corporation
are explored in this volume by Harry Arthurs and Eric Tucker; here, I
focus on regulatory and especially licensing rules, since my expertise
lies in local governance and municipal bylaws.

Focusing on what the Uber story can teach us about municipal
governance is best done by drawing comparisons with regulatory
efforts at other scales. While Uber’s law-breaking acts across jurisdic-
tions are similar, as explained in the following section, regulatory
responses have been rather different, and here jurisdiction plays a
key role. Beginning with a brief look at the Canadian provinces that
have taken responsibility for the problems caused by Uber (British
Columbia and Quebec)—however unsuccessfully at least as of this
writing—we will then take a detour through Europe, where nation-
states have played a much larger role than in North America. Only
then will we return to Canadian cities.
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The conclusion will use the Uber legalization story to reflect on
the importance of scale and jurisdiction in regulatory policy work,
business licensing in particular. In Canada, where unlike in most of
Europe the federal government would not and could not wade into
any matters traditionally regarded as local and municipal, for consti-
tutional reasons of long standing, it has become crystal clear, I will
argue, that only provinces can develop and enforce proper regula-
tions governing Uber and similar transportation companies. Or, in
the alternative, provinces need to support municipal governments
that want and need policy muscle. The fact that the policy process
appears, in mid-201y, to be stalled in both British Columbia and
Quebec is perhaps not a great advertisement for provincial jurisdic-
tion in this area; but, in the long run, only provincial governments
have the regulatory capacity, the fiscal tools, and the data-gathering
resources that are required. Cities are currently sadly lacking in all
three departments.

The on-demand service economy poses regulatory challenges
at all levels; but cities are peculiarly unsuited to meeting these chal-
lenges, especially when urban spaces are suddenly invaded by very
large, deep-pocketed transnational corporations wielding sophis-
ticated databases and applications, and enjoying worldwide name
recognition and top-notch public relations expertise.

lll. Law-Breaking on a Grand Scale

Showing an odd disregard for legality, the majority of scholarly
articles on Uber and similar businesses are written as if Uber had
found a juridical terra nullius and built a business on it, John Locke—
like. Law and economics professors who write about “the platform
economy” and “the gig economy” tend to assume the point of view
of a convenience-seeking consumer—rather than the standpoint of
public policy—and proceed to document, for instance, the relative
efficiency of Uber versus taxis, waxing enthusiasm about innovation
and suggesting regulations that amount to industry capture?
Neoliberal perspectives, which only consider individual con-
sumer convenience and/or overall market efficiency, excluding
not only worker standpoints but also public policy logics, are not
limited to law and economics publications. In Toronto, the city
staff’s own detailed and thoughtful reports on Uber legalization
weighed all perspectives carefully; but instead of relying on these,
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an external consultant report was commissioned and produced for
the City of Toronto by the MaRS Solutions Lab. That a chapter in
the MaRS report is entitled “Sharing in Transportation”2 is the first
clue about its bias; the second clue is the glowing praise lavished
on “today’s entrepreneurs.”t After listing a variety of regulatory
challenges posed by commercial platforms providing services
without the use of employment contracts, the authors exclaim, “[e]
nter entrepreneurs!”2—as if entrepreneurs were not responsible for
the very problems to which solutions are being sought. Remarkably,
despite being commissioned by the City of Toronto, the report re-
describes Uber’s systematic and defiant law-breaking as “opportuni-
ties to reduce unnecessary regulatory burdens.”2

In keeping with this pro-business bias, Uber’s notorious cow-
boy practices have been frequently attributed to the personality
of its founder and, until his resignation in June 2017, CEO, Travis
Kalanick—rather than to the nature of corporations in general or
even this corporation in particular.

On its part, media coverage—which tends to be produced by
the largely white, well-educated, younger Canadians who are the
heaviest users of Uber and similar applications (as the CCPA report
cited above documents)—has occasionally exposed Uber’s exploita-
tion of its drivers and the heavy lobbying of politicians; but Uber’s
long career of law-breaking is often presented as an understandable
response by entrepreneurs frustrated by an antiquated and inflexible
system of taxi licensing. By contrast, taxi drivers, who in Canadian
cities are overwhelmingly racialized men, often recent immigrants,
have had great difficulty obtaining positive and informed media
coverage.

Uber has also managed to generate biased Google search
results. Typing “Uber + Vancouver” into Google in early 2017, several
times over several days, consistently produced a list headed by five or
six Uber websites, including one recruiting drivers—even though the
company was banned in Vancouver at that time. To find more neutral
information, not to mention blog posts by Uber drivers document-
ing exploitation, one would have had to scroll down very far. This is
replicated for other cities, where Google users see, at the top of the
search, not only the usual corporate website, but a number of other
items that look as if they are not corporate communications but turn
out to be (such as explanations as to how to become an Uber driver,
not marked as “sponsored content”).
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Uber likes to attribute its success to innovation, although
whether its algorithms and applications are in fact technically
innovative (compared to similar tools developed by others) cannot
be known, given the corporate blanket of secrecy, as described by
Teresa Scassa in her contribution to this volume. In any case, techni-
cal wizardry, while probably necessary, is not a sufficient condition
of corporate success, as the dot.com crash amply showed. The fact is
that, in city after city, Uber actually achieved rapid success (and in
fact achieved a near-total monopoly) by entering the market with-
out even a nod to the rule of law, openly ignoring all local business
licensing rules and municipal as well as provincial and federal tax
law,4 while simultaneously manipulating both prices and driver
incentives to drive out any competitors. Lyft provides competition to
Uber in many American cities, but Lyft does not operate in Canada.
Hailo was an application developed in Toronto in order to speed up
and rationalize taxi services, but it seems to have been driven into
the ground by Uber. Illegal businesses do exist in most sectors, often
persisting for a long period, but achieving monopoly status while
remaining wholly illegal is extremely unusual, if not unique.

How was this open and continued law-breaking possible?
Comparing Uber with comparable forms of illegality may be help-
ful. A lone marginal entrepreneur using his vehicle as an illegal taxi
might be able to make a living by illegally picking up passengers at
airports and train stations, but he has no access to marketing and
advertising resources—so he cannot change public perceptions of
what he does, even in jurisdictions where the public may well be
unhappy with existing taxi provisions (as has long been the case in
the Vancouver area). By contrast, by virtue of size, elaborate market-
ing, and lobbying on an unprecedented scale, Uber’s cowboy e-capi-
talists worked both social media and mainstream media to develop a
fan base that could be quickly mobilized to secure a positive on-line
presence. In Toronto, the chief lobbyist for Uber was none other than
David Plouffe, who successfully ran Obama’s re-election campaign,
and City Hall journalists reported upwards of one hundred Uber
lobbyists working during 2014-2016.22

The unusual volume and sophistication of Uber’s lobbying
was noted in Toronto and in other cities by City Hall press gallery
members and councillors who opposed Uber; but, in Toronto and
Edmonton in particular, some councillors, and to an extent Toronto
Mayor John Tory, turned a blind eye or even condoned Uber’s
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law-breaking. The day Uber obtained legalization in Toronto, on
extremely favourable terms, Mayor John Tory, instead of speaking the
language of public policy and regulation, declared that “[t]he public
wants to have choices, and they should have choices.”2

In Toronto and Ottawa, mayors and councillors reported getting
hundreds or thousands of emails asking for Uber to be legalized. It
is impossible to tell if these were actual emails sent by individual
satisfied customers or fake, automated emails—a distinct possibility
given Uber’s command of algorithms—but local politicians treated
the emails as genuine. Uber then used its marketplace profile to push
for either no regulation at all or for extremely favourable regulatory
terms.

Against all precedent, Uber continued to operate in breach of
the law, even when favourable rules were in the offing. In a story
with parallels around the country, Calgary Mayor Naheed Nenshi
said: “I'm a bit baffled that they [Uber] launched when the insur-
ance product is just a few months away [...]. Our friends at Uber
have known for many, many months that they’ve got an insurance
problem [...]."Z

Meanwhile, in Ottawa, where the city council showed a bit more
backbone, an enforcement blitz aimed at fining unlicensed Uber driv-
ers gave rise to an Uber corporate response—cited by CBC News as
a legitimate comment—to the effect that “[c]ostly [municipal] sting
operations, [...] seek to protect a monopoly [...].”28 This kind of com-
ment underlines the weak legitimacy of traditional city rules about
taxis and vehicles for hire. If a booze can had been raided and fined,
it is doubtful CBC News would have given the bootlegger’s views on
breaking provincial liquor law such respect.

Similarly in Alberta, when after a long period of law-breaking
Uber was, without any penalty, rewarded by municipal legalization,
on condition Uber drivers obtain commercial driving licences (at their
own expense), the Uber representative complained that legalization
would result in “less flexible earning opportunities [...].”2 Again,
if transposed to a provincially regulated domain, such as beer and
wine sales, environmental rules, or drivers licences, the claim that
businesses are entitled to the “flexible earning opportunities” associ-
ated with an absence of regulation would not go very far.

Uber’s law-breaking has gone far beyond operating commercial
vehicles in breach of taxi rules. A group of disgruntled employees
revealed to the New York Times that Uber had used its algorithm
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expertise to build a special software program specifically designed
to fool and foil any municipal inspectors (anywhere) that might be
trying to identify and fine illegally operating vehicles. This program,
known as “Greyball,” enabled the corporation to send real-looking
but actually false data to the Uber application of anyone suspected of
being a municipal employee. The very tools of law enforcement (city
workers” smartphones) were thus hacked by the suspect (Uber). Uber’s
Greyball program was even able to cancel any ride requests made by
such users— “essentially Greyballing them as city officials.”2

Claiming that municipal inspectors were the law breakers, not
the law enforcers, because they were “misusing” the application in
contravention of the private law unilaterally set out in its terms of
service, Uber initially said: “[t]his program [Greyball] denies ride
requests to users who are violating our terms of service [... by col-
luding] with officials on secret ‘stings’ meant to entrap drivers.”2
More recently, Uber appears to be softening its stance, at least in
public; but the corporate belief that a private terms of service agree-
ment trumps public policy rules may remain (especially given parallel
developments in private law-making, as Nofar Sheffi’s chapter in this
volume documents in regard to Airbnb).

Throughout Uber’s epic law-breaking campaign, the rhetoric of
the “sharing economy” had to do heavy lifting, since illegality this
blatant, and at such a scale, is unprecedented. As mentioned at the
outset, cities in the advanced capitalist world as well as in the Global
South have always had an underground, illegal economy, especially
in personal or home services. But the illegal informal economy is
generally kept within certain boundaries—as in the established dis-
tinction between neighbourhood babysitters and daycare centres—or
else it is limited in time—as in the bootlegging that came to an abrupt
end with the repeal of Prohibition. To my knowledge, Canadian legal
history does not furnish any historical equivalent to the ex post facto
legalization, without any consequences or sanctions of Uber.

IV. Municipal Jurisdiction in Business Licensing: A Primer

The most important feature of municipal business licensing in
Canada, and to a large extent also in the United States and the United
Kingdom, is the fact that major corporations are almost completely
exempt from local regulation and local taxes. Ontario is perhaps
at the extreme in this regard: unlike in the United States and some
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parts of Canada, Ontario cities cannot levy a hotel room tax, although
this will likely change as an indirect result of Toronto’s rather feeble
efforts to put limits on Airbnb short-term rentals. Similarly, Ontario
cities cannot in any way tax or regulate the trucking firms whose
heavy-duty vehicles wear out their roads and create congestion.
Along the same lines, the bank buildings that dominate the down-
town Toronto skyline are only counted and regulated as buildings,
not as businesses. The height and density of the buildings need
municipal permission, as do any illuminated signs placed on them,
and the owners do pay property tax; but the banking business pro-
vides no direct revenue and is indeed invisible, legally, to the city.

While Ontario cities may be at the low-end of the spectrum
of local legal powers, there is no doubt that, in the present as in the
past, cities’ business-regulation energies are devoted almost com-
pletely to the micromanagement of small entrepreneurs: food-truck
operators, shop owners, restaurant owners, street vendors, and last
but not least, taxi drivers. And it is taxi drivers—not the taxi plate
(medallion) owners or the owners of brokerages and dispatching
firms—who bear the brunt of regulation. Until 2017, would-be Toronto
taxi drivers had to pay for a seventeen-day training course and had
to comply with onerous and expensive rules (for example, frequent
vehicle inspections at city garages); and as in other cities, fares were
fixed by the city, with no discounts or “surge prices” allowed, and
no allowance for changing gasoline prices. About half of Toronto’s
drivers own their vehicles, but the other half (about 5,000, though the
numbers are probably dropping as a result of Uber) have to work for
several hours each day to pay rent on the vehicle, as well as gas and
insurance, before they can start to make any money. The situation
is similar in other cities: it is common for a handful of people, often
ex-drivers, to accumulate a few taxi plates, and live as rentiers on the
proceeds of renting the plates to working drivers.2

Limiting the number of taxi plates has long been the centerpiece
of municipal taxi licensing systems, in Toronto as in other North
American cities. Until the arrival of Uber, the cap on plates meant
that the market value of plates could be as high as several hundred
thousand dollars—though some cities, including Toronto, were mak-
ing efforts to encourage owner-driven taxis and discourage rentier
taxi capitalism.2 At other scales, businesses are certainly regulated
in a variety of ways (zoning restrictions and building codes, for
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example), but putting caps on numbers is not a common technique
in contemporary economic policy.

The cap on plate numbers suggests that municipal taxi licensing
may have more in common with ancient guild regulations, designed
to prevent too many labourers and apprentices from becoming masters
and business owners, than with contemporary capitalism. While the
arrival of Uber made taxi drivers around the country, and indeed the
world, suddenly rise to defend municipal licensing against cowboy
challenges, the irony is that, prior to Uber, taxi drivers were the most
severe critics of the system—one that had long provided them with
lower than minimum wage incomes and subjected them to a great
deal of surveillance and discipline from municipal inspectors.

To put the Uber question in its proper legal context, it needs
to be noted that while taxi licensing may well be the most extreme
example of municipal micromanagement of micro-entrepreneurs, it is
not completely unique. Food-truck operators and hot-dog vendors
have been micromanaged, often right out of business, by the same
city officials and in the same manner. In general, one can say that
municipal business licensing—which has deep historical roots in
the detailed “police regulations” that in pre-capitalist cities sought
to control access to trades and limit market exchanges—has never
undergone a modernist overhaul.24 Today, in many sectors and
in many cities, consumer demand for variety and for new types of
goods and services goes unmet (as Toronto’s minuscule food-truck
economy demonstrates); licensing is often seen as a privilege, not a
right; onerous conditions are attached to the licence; and municipal
inspectors often enforce old-fashioned and not particularly rational
rules just because they are there, not because any harm is being done.

In addition, municipal licensing, as a branch of local govern-
ment, does not draw the well-educated civil servants who popu-
late departments such as economic development, planning, public
health, and transit. And at the political level, licensing ranks pretty
low on council’s hierarchy. Even in Canada’s largest city, business
licensing issues have long been neglected by politicians, with policy
often monopolized by a single councillor with deep connections
to a particular group of small-time owner/capitalists. Rational risk
management and flexible regulation have transformed other areas of
municipal jurisdiction (such as public health and, in some instances,
planning), but remain largely foreign to municipal licensing and
standards departments.
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In sum, then: while municipal business licensing is undoubt-
edly at the pre-modern extreme of the spectrum of modes of gov-
erning urban risks, the logics by which such regulations have long
functioned are unlikely to be easily reformed, since they are deeply
rooted in a long history of local business micromanagement—the
governing tradition known in the United States as “the police power
of the state.”22 And while other areas of municipal governance have
become more evidence-based and more attuned to governing risks
rather than enforcing coercive rules, business licensing generally
remains unmodernized.

V. Provincial Interventions: British Columbia and Quebec

The Lower Mainland, British Columbia’s most urbanized area,
is not politically organized in a way that would support sensible
municipal regulation of commercial driving: the City of Vancouver
is a small legal island in a sea of suburban municipalities. Since the
2010 Vancouver Olympics, a few light rail lines—built with federal
and provincial funds—have revolutionized life for some localities;
but reliance on private cars remains a key feature of life in the Lower
Mainland. The conditions were thus ripe for Uber to set up shop
there.

Initially, around 2012, the Vancouver City Council banned
Uber,2 on the grounds that it was in breach of city taxi rules. Uber
then mounted an expensive public relations campaign. The campaign
did not target the Vancouver City Council alone, however, since Uber
managers knew that a very large market existed outside city limits, in
the vast areas not well served by public transit. Very soon this cam-
paign became part of the larger political battle pitting the then ruling
Liberals (more akin to Conservatives elsewhere in Canada) against
the opposition social democratic party (the NDP). Transposing the
fight about Uber regulation to the provincial arena—in contrast to
Ontario, where the province has studiously avoided entering the
fray—and doing so in the lead-up to an election campaign, completely
changed the stakes.

Aware of the jurisdictional specificity of Canadian provin-
cial governments, Uber was able to hire, as their chief British
Columbia lobbyist, well-known Canadian Conservative public rela-
tions strategist Dimitri Pantazopoulos, who had previously worked
for none other than British Columbia Liberal Premier Christy Clark.2Z
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Choosing to make Uber legalization into an election issue, provincial
Transport Minister Peter Fassbender took the problem away from
municipalities like Vancouver and used the province’s power to
override and trump local bylaws and issue a proposed set of rules.z
The rules imposed a few requirements—but as in the rest of Canada,
these requirements mainly fall on Uber drivers, not on the company.
It is drivers who (if the rules continue to be implemented) will need
to acquire a commercial driving licence, pass a safe driving record
check, pay for a criminal record check, and have their vehicles regu-
larly inspected. If these or similar rules prevail in British Columbia’s
politically uncertain times, Uber drivers would thus have to incur
new costs—but they would not have to turn over a few cents per ride
to the city, as is the case in many other cities.

In the Lower Mainland, the number of taxi licences had long
been capped despite surging demand—a manoeuvre that taxi drivers
felt was designed precisely to create a market for Uber even while
it remained banned. During the spring 2017 election campaign, the
Liberals promised to “[address] the provincial taxi shortage,”2 inti-
mating that Uber was the solution.

The NDP has been siding with licensed taxi drivers—mainly
racialized men, South Asian for the most part, living in the key sub-
urban ridings around Vancouver. An NDP government, if it succeeds
in holding on to provincial power in the wake of a June 2017 election
that created no clear majority but did bring the Liberals down (at least
temporarily), will likely support existing taxi drivers. However, Uber
may ultimately be legalized as well—though there is little doubt it
would be subject to regulation, and probably regulations that are
more driver-friendly rather than corporate-friendly, and that impose
some kind of fee on Uber rides.

Whatever happens in British Columbia, it is important to
recall, more generally, that in the Canadian system provinces can
always take back any of the powers that are traditionally delegated
to municipalities, including business licensing and taxi licensing.
Provincial powers have also been used in Quebec, and so it is to this
province we now turn.

In Quebec, Uber first appeared as a market player posing
regulatory problems in the City of Montreal. But as was the case in
British Columbia, the issue was quickly shifted to the scale of the
province, in regard to policy, though municipalities remained in
control of enforcement—with Montreal setting a Canadian precedent
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by impounding hundreds of Uber cars. Uber’s public relations talent
managed to find a silver lining in this rather dire situation. However,
as management chose to pay the fees required to release the cars,
the corporation then disseminated numerous stories featuring
drivers expressing deep gratitude for having been “rescued” by the
company. Clearly, Uber had concluded that continuing to provide
illegal services was important enough, in terms of sustaining and
increasing its market, to justify spending corporate money paying
the drivers’ fines. Indeed, at the time, Uber sent messages to all
the people who had signed up to drive for it, stating that “[f]or the
moment, you can continue driving as an Uber Quebec partner-driver
as usual”2—even though a provincial law had specifically banned
services like Uber.

Eventually Quebec developed province-wide rules to legalize
Uber, though only by way of a one-year pilot project. Quebec’s regu-
latory traditions, which are more social democratic and pro-labour
than is the case in other Canadian provinces, were clearly visible in
the proposed new rules. Quebec Uber drivers will need to acquire
a commercial driving licence; Uber’s surge pricing is controlled in
emergency situations; and fees amounting to about a dollar per ride
have to be paid, with the proceeds being used to improve the taxi
industry. In general, Uber has not been forced to provide accessible
vehicles for disabled passengers, unlike taxi companies, so perhaps
the funds will be used to transform or buy accessible taxis. Other
Canadian cities have also imposed a per-ride fee, but this ranges
between six to thirty cents, not around one dollar as in Quebec.
However, a key point is that while more onerous than other regimes,
what the Quebec pilot project has in common with the rules devel-
oped municipally and in British Columbia is that the new regulations
are mainly burdens on drivers and would-be drivers—not on the
highly profitable company.

However, the regulatory process in Quebec is unsettled in two
ways. First, as already mentioned, Quebec’s regulatory scheme was
not enacted as permanent rules, as is the case elsewhere, but rather
as a pilot project valid only for a year and subject to review. Second,
legalizing Uber went hand in hand (as was the case in Toronto, for
example) with loosening the rules previously governing taxi drivers
and taxi driver licences. But in June 2017, the taxi industry walked out
of the ongoing talks to “modernize” the taxi licensing rules. It would
be logical to foresee that this boycott of the policy process by the taxi
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industry will have an effect on the political scene when the one-year
Uber pilot project concludes, but what effect exactly, one cannot say.

Whatever happens, what is clear from events thus far, and
from what Canadian political scientists have long documented about
provincial jurisdiction generally, is that provinces have more than
sufficient legal powers and enforcement tools to exercise considerable
pressure on cowboy capitalism in the service sector, whether they
choose to use these powers or not.

This means, in my view, that provincial rather than municipal
governments are the appropriate site for devising regulations for
sectors that present new technical or economic features and that,
perhaps most importantly, feature extremely powerful foreign cor-
porations, transnational behemoths that have little or no precedent
in the long history of municipal business regulation. It is not a coin-
cidence that in the United States the best example of Uber regulations
that are not unfair to taxi drivers is found not in a municipality but
in the state of California, where the state-wide utilities commission
has taken responsibility for regulating transportation network com-
panies, demanding not only vehicle inspections and driver training
but also commercial insurance The brief discussion of Ottawa,
Edmonton, and Toronto that concludes the chapter will provide
further evidence for this claim about the right scale/jurisdiction for
transnational e-capitalism, especially its cowboy variety. But first we
will take a brief detour through legal proceedings that could have a
major impact on regulatory strategies across many borders—future
policies as well as existing ones.

VI. Defining the Nature of Uber

An appeal by Uber to the European Court of Justice, challenging a
Barcelona business tribunal’s decision to the effect that Uber was ille-
gally breaching municipal taxi rules, may have a far-reaching impact.
The reason is that this case, instead of being fought on administra-
tive law technicalities, as one might have expected given the forum
and the type of law, revolves around a key substantive question. Is
Uber, as it claims, merely a platform, an electronic entity that should
be allowed to innovate and spread across borders with the help of
the European Union’s information technology policy? Or is Uber a
transportation company, whose real business is rides provided on a
commercial basis?3
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European Union member states are divided. The Netherlands
is siding with Uber—since it is the jurisdiction where Uber has its
base for all non-American business (though few Canadian custom-
ers appear to have noticed that the terms and conditions they must
accept include having to go to Dutch courts if they want to sue Uber).
Ireland is on Uber’s side as well, not surprisingly since it is the
European home of Google, Twitter, Facebook, and Airbnb. However,
the Spanish government (which generally opposes anything that the
City of Barcelona does, for ideological reasons) weighed in to sup-
port the regulated taxi industry against Uber—as did several other
European countries including Italy, France, Belgium, and Denmark.
In France, the situation is compounded by the fact that Uber driv-
ers have organized against the company to demand better pay and
working hours that more closely resemble the French standard of
thirty-five hours per week.

On May 11, 2017, EU Advocate General Maciej Szpunar released
a preliminary opinion that represents a major defeat for Uber’s claim
to be an electronic platform and not a transportation company2 The
fact that Uber sets the price for each ride, unlike how prices are set
in e-Bay and similar platforms, was highlighted, as was the total
dependence of the drivers on the company—a point that may have
impact on employment law forums. The key point, however, was that
the advocate general concluded that Uber provides transportation
services; using privately owned cars to do so rather than its own
fleets does not exclude it from the realm of transportation.

Advocate general preliminary decisions are usually confirmed
by the actual court; if this is indeed the case, the court decision will
likely have an impact even in jurisdictions outside the European
Union. As seen earlier in relation to Quebec and British Columbia,
the Uber issue has become highly politicized in most, if not all, of the
Canadian jurisdictions that are involved, as well as in other coun-
tries. If an authoritative judicial body such as the European Court of
Justice confirms the advocate general’s conclusion that Uber is in fact
mainly a transportation company (because customers pay for rides,
not for the application, among other reasons), this will be influential,
especially among lawyers. At the level of popular opinion rather than
law, the decision may perhaps help to undermine the prestige of the
hi-tech, information-society, “innovation” discourse that Uber has
so successfully mobilized to justify its blatant law-breaking. And it
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is the theme of law-breaking that takes us into the final section of
this chapter, covering the situation in three major Canadian cities.

Vil. Regulatory Capture at the Municipal Level

As mentioned above, Vancouver and Montreal have seen
municipal authorities using strong measures against Uber, from
prohibition to impounding vehicles to large fines; but in both cities
the regulatory lead has shifted to their respective provincial govern-
ments. The major cities that have been left on their own to address
the Uber challenge are Ottawa, Toronto, and Edmonton.

Uber started operating illegally in both Edmonton and Calgary
between 2012 and 2013. Taking the initial regulatory lead—at that
time no Canadian jurisdiction had a policy on Uber—a Calgary City
report warned that drivers who regularly drive others for money
need to get commercial insurance and should also have a commercial
driver’s licence. Since Uber drivers had neither, the City of Calgary
obtained a court injunction to stop Uber drivers from working.
Incidentally, the City of Toronto also tried to get an injunction, in
the early days, but the Ontario court refused.* Edmonton seems to
have followed Calgary’s lead, with commercial driver’s licences and
proper insurance being made conditions for granting a special non-
taxi licence to Uber. The insurance industry, however, in Alberta as
in Ontario, took its time devising an appropriate product, and in the
meantime Uber drivers continued to ply their trade in both main
Albertan cities.

Edmonton beat other Canadian cities in devising some mini-
mum regulations—rules falling mainly on drivers® A key point
here is that, as in other Canadian cities, the Edmonton City Council
was officially designing and passing a bylaw governing vehicles for
hire in general—though in fact Uber had a monopoly, as far as the
news coverage reveals. Throughout, it was Uber spokespeople and
lobbyists who were pushing the city and making claims such as the
opinion that commercial insurance for their drivers was “unrealistic,”
as if the taxi industry had not managed to obtain and pay for such
insurance. Whether similar but less cowboy-like corporations, such
as Lyft or Hailo, would have made less outrageous comments is of
course impossible to tell. But the important point here is that in all
Canadian cities, the regulatory process legalizing application-enabled
for-hire vehicles took the unusual form of disputes between the city
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and a single company, not between the city and an industry or even
an oligopoly.2

Be that as it may, the corporation is now obliged to pay a s50,000
annual fee to the city, plus $20,000 to help provide accessible trans-
portation (far less, of course, than it would cost them to comply with
the rules about accessible vehicles that have long been imposed on
the taxi industry throughout Canada). And the city gets six cents per
trip by way of a fee. The rest of the rules fall on drivers: they have to
obtain commercial driving licences, pay for criminal record checks,
and prove that their vehicles have had annual inspections. Uber
customers have to pay a minimum of s3.25, like taxi passengers, but
Uber can charge whatever it wants over that minimum. In general,
Uber gives a prospective customer a non-negotiable price as they
book the ride, and the algorithm by which the price is generated
is not shared with drivers. Whether per-ride fees being charged by
cities will come out of the drivers’ share or the corporation’s is not
specified in the bylaws; one suspects, however, that since Uber has
continuously moved to increase its profit margin, by upping their
share of the fare from 20 per cent to 25 per cent or 29 per cent, while
greatly lowering fares in less competitive markets such as Detroit, it
will be drivers who end up paying the city fee.

Foreshadowing what would happen later elsewhere, as the
Edmonton City Council moved to legalize “transportation network
companies” as a separate, non-taxi category, it simultaneously
lowered the regulatory requirements that had long governed the
taxi industry. All taxi driver training was eliminated and English
proficiency and defensive-driving course requirements were also
removed. And Edmonton taxi drivers can now work for less money
than the standard fare because brokerages (not individual drivers)
are allowed to offer discounts. The harmonization is only in the
downward direction, however: neither taxi owners nor drivers can
make up for lost revenue during busy times by charging the “surge
prices” for which Uber is notorious.

The Alberta insurance uncertainties continued (and as seen
above, Uber, in Edmonton as elsewhere, was not interested in either
proactively paying for commercial insurance for their drivers or ask-
ing drivers to obtain proper insurance themselves). The insurance
issue meant that Uber was not operating legally even after the new
licensing rules were passed by the city council—thus, Edmonton
issued 159 tickets to Uber drivers during a six-month period in 2016.
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Eventually a commercial driving insurance product for Uber drivers
was developed, and legality ensued. But legalization took place on
terms highly favourable to the Uber corporation, as just described.
Taxi drivers, for their part, are no longer trained, which saves them
time and money but has problematic consequences for the public.
And the taxi brokerages were “freed” to race Uber drivers to the
bottom during non-peak times, by discounting fares when demand
is low.

The Toronto City Council followed a similar approach a short
time later, in the wake of extremely heated anti-Uber protests by taxi
drivers, similar to those in Edmonton ¥ To make a long and tortuous
story short,® the rules eventually passed by council in May 2016 are
as follows:

e Uber cars’ basic (minimum) fare was raised from s2.50 to
$3.25.

¢ Uber drivers—unlike in Alberta—need only an ordinary,
non-commercial driver’s licence, although both drivers and
corporations have to obtain a permit from the city.

e Uber drivers have to pay for criminal record checks.

¢ Each Uber driver must pay for commercial insurance cover-
age up to s2 million. The company, in comparison, needs only
$5 million in insurance coverage.

® The company is to pay the city an application fee of $20,000
(for a business claiming 45,000 rides per year) as well as an
annual fee of $15 per driver and 30 cents per ride.

No limits are imposed by the city either on the number of Uber cars
or on the prices charged.

As if these conditions did not already presage financial disaster
for taxi drivers, not to mention continuing exploitation for Uber’s
own drivers, who cannot increase their fares to compensate for new
costs such as commercial insurance, the Toronto City Council fol-
lowed Edmonton’s lead in rolling major changes in taxi licensing
rules into the Uber policy process. The changes affecting taxis are
as follows:

¢ Taxi brokerages (not individual drivers) can offer prices that
differ from the standard fare if rides are booked through
an application—although one of the largest Toronto taxi
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brokerages, Beck, has already said they will not attempt
surge pricing (no doubt to maintain some semblance of
competitive advantage).

® The seventeen-day compulsory training for taxi drivers is
eliminated; so are the requirements of a CPR course and
knowing English.

¢ Application and licence fees for accessible taxicabs are to
be waived (a change whose financial implications worried
city staff, but not council)—with the taxi industry being still
compelled to offer accessible vehicles, while Uber is not so
obliged.

¢ The decades-old policy by which the city had fostered owner-
driven cars and capped the number of “standard” plates
(which allow plate owners to collect rent from drivers) was
reversed, eliminating the owner-driven “ambassador” taxi
licence category altogether.

e Taxis continue to be subject to semi-annual city vehicle
inspections, whereas Uber cars can obtain certification of
inspection in any garage, and only once a year.

¢ Taxis can now stay on the road longer, with maximum
vehicle age raised from five to seven years.

Toronto city councillor Gord Perks summarized the city’s policy
change as follows: “[y]es, there’s a more level playing field between
the millionaires [taxi plate owners] and the billionaires [Uber], but
for the consumer, the level playing field goes down. The drivers lose,
the public lose, the billionaires and the millionaires win.”

Finally, the City of Ottawa, which had engaged in aggressive
bylaw enforcement in the early days of Uber, eventually passed a
legalization bylaw that is very similar to the Edmonton and Toronto
ones just discussed.£2 A telling detail is that while in Montreal Uber
has to pay ninety cents, roughly, to the city per ride, in Ottawa the
per-ride fee is less than eleven cents.

And as in the other cities, Ottawa taxi companies, while unsuc-
cessful in their demand that Uber be subject to the same financial
and regulatory rules applying to them, obtained some loosening of
the rules, including greatly lowered prices for both driver and taxi
plate yearly licence fees. Ottawa’s taxi industry is a near monopoly,
which no doubt affected the policy process; in Toronto, by contrast,
Uber operates as a de facto monopoly, but the taxi industry is not
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unified, with several large brokerages operating alongside a few
thousand individual operators.

Municipal politicians and staff members who have negative
views either about the on-demand service economy in general
or about Uber in particular may at some point attempt to change
the rules implemented during 2016 in cities including Edmonton,
Toronto, and Ottawa, so that they are not such blatant examples of
regulatory capture. But given the “unmodernized” state of munici-
pal business licensing in general, mentioned above, what may be
a much better option is to question whether trying to incorporate
Uber and similar corporate behemoths into the straitjacket of existing
rules for municipal business licensing is the best approach. Shifting
responsibility for this new type of business regulation to a level of
government that has both more legal powers and more research
and policy capacity, namely provinces (or even nation-states, as in
the European story briefly covered above), is more likely to provide
real solutions. The issue of scale and jurisdiction in regulatory work
brings us to the conclusions.

VIIl. Conclusion: Scale and Jurisdiction in Business
Regulation

A comprehensive review of policy options that would not prohibit
the platform-enabled “on demand service economy” but would seri-
ously regulate it, authored by the Ontario transit authority, Metrolinx,
helpfully points out that municipalities have long had licensing
responsibilities in regard to many types of business, but have been
unable—both for legal reasons, for organizational behaviour reasons,
and for capacity reasons—to engage in proactive, evidence-based pol-
icy planning. The report’s careful attention to the difference between
the traditional, backward-looking licensing of local businesses, on
the one hand, and evidence-based policy covering potential future
events on the other hand, notes that while the City of Toronto will
now get data from Uber about Uber cars, “the data will be used for
licensing purposes; it will not provide the information needed to
manage an efficient urban mobility system.”z Carefully worded to
avoid offending municipal politicians, this remark goes to the heart
of the issue. A less diplomatic way of putting the problem would be
to note that licensing hot-dog carts and street vendors and taxis has
not provided municipalities with the kind of collective experience
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that would allow them to now begin regulating transnational giants
that operate without brick-and-mortar store fronts and have top tech
experts and top public relations experts, paid help that municipal
corporations could only dream about.

One original suggestion made in the Metrolinx report is worth
mentioning, because instead of merely complaining about city gov-
ernance habits, it turns the tables and points out that Uber would
be most useful where it does not operate, that is, in outlying areas
that are close to cities but are not well served either by transit or by
taxis. The report suggests that companies such as Uber should be
encouraged to start operating not in downtown areas already well
served by public transit as well as taxis but rather in low-density and
semi-rural areas, where people who do not drive or do not have cars
have severe mobility limitations.4£

But of course, only a provincial government could use its pow-
ers to demand, perhaps as a condition of operating in certain pre-
ferred markets, that companies also provide service elsewhere—as
is routinely done through utilities regulation, which is mainly pro-
vincial in Canada and is state-based in the United States. Indeed, the
semi-rural municipality of Innisfil, north of Toronto, has apparently
already approached Uber, offering an annual subsidy for a certain
minimum level of service that would cost the municipality far less
than operating a bus service, but would meet citizens” needs.# It is
unlikely that given current law, Canadian provinces could redefine
Uber (and any future competitors that might arise) as what United
States law calls “common carriers,” a classification that would sub-
ject them to utilities regulations, including mandatory coverage of
a whole geographic area. But some provincial policy tools could no
doubt be brought to bear, if there was political will, especially in
Ontario and Alberta, to stop leaving city councils and city staffs to
fend for themselves, as is now being done with Airbnb as well as
Uber.

Provincial governments are of course highly politicized too,
and do not always proceed on the basis of evidence. But recent his-
tory shows that strong measures to protect farm land, minimize
sprawl, and ensure “greenbelts” can only come from the province,
for political, legal, and capacity reasons. In general, provinces have
not hesitated to seize jurisdiction in regard to urban planning from
municipalities, through a variety of measures. Agricultural land
cannot be protected by municipalities competing with one another
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for development projects and new housing; only by the province.
And so too, if the issue of taxi and taxi-like transportation were re-
scaled at the level of the province, perhaps more creative and fairer
policies might evolve.

The policy process is as of this writing stalled in both Quebec
and British Columbia, for different reasons; but these two prov-
inces have taken some responsibility for governance in regard to
Uber, and so far these provinces have not seen the blatant regula-
tory capture that Uber legalization has wrought in Edmonton and
Toronto. Meanwhile, Ontario’s Metrolinx report reminds us that
the people who could really use a service like Uber may be those
who have thus far been neglected by the corporation, as well as by
politicians, because they do not live within the limits of the big cit-
ies that are Uber’s profit centres. Therefore, this is an excellent time
for Canadians, in city and provincial governments and outside of
them, to begin thinking seriously about which types of businesses,
and which types of risk, should still be managed municipally as
opposed to provincially.
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CHAPTER VII

The Sharing Economy and Trade
Agreements: The Challenge to
Domestic Regulation

Michael GeistL

I. Introduction

he growth of the sharing economy has attracted increased atten-

tion as the disruption of longstanding, well-established market
sectors such as transportation and hotel accommodation creates new
opportunities and threatens powerful economic interests. In recent
years, the sharing economy debate has focused on two companies—
Uber and Airbnb—which have both dramatically reshaped their
respective business sectors.

The emergence of Uber and Airbnb as significant marketplace
competitors is notable not only because they are big businesses, but
also because of their impact on local businesses. The development
of those companies on a city-by-city, community-by-community
basis has ensured that policies and regulation often involve local or
regional authorities.

Much like the arrival of Walmart in small towns a generation
ago, the arrival of Uber or Airbnb has proven to be controversial and
contentious in most communities. Indeed, the perceived threats to
small businesses—whether the local stores in the days of Walmart
or local taxi drivers today—remain much the same. The existing
marketplace—licensed taxi drivers or accredited hotels—typically
respond with demands that the services cease operations, noting that
they conduct business without the necessary licensing or regulatory
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approvals and that despite the consumer benefits, they threaten the
viability of longstanding businesses.=

In many respects, the response to online competitors is as old
as the commercial Internet. For the past two decades, it has been the
Internet’s never-ending story. Established, successful businesses face
Internet upstarts who leverage the advantages of a global network
and new communications technology to offer better prices, more
choice, or innovative services.

In the 1990s, it was online retailers such as Amazon who pre-
sented more selection at lower prices than most bookstores could
offer. In the 2000s, Wikipedia brought the decades-old encyclopedia
business to an end, online music services provided greater conve-
nience than conventional record stores, Internet telephony technolo-
gies used by companies like Skype changed the rules of international
voice and video calls. Today, Netflix has challenged conventional
broadcast models, Craigslist and Huffington Post have challenged
conventional media, and services such as Uber and Airbnb have
upended the taxi and hotel worlds.

In these David-versus-Goliath-type battles, the established
businesses rarely fade away without a fight. Using their remaining
influence, they often look to laws and regulations that increase
costs, prohibit activities, restrict consumers, or regulate pricing
to create barriers for the new entrants2There is a danger that the
public interest is cast aside in favour of rules that hamstring new
competitors and cost consumers. From copyright reforms that
blocked online video retransmitter iCraveTV from operating in
Canada nearly fifteen years agoito continued calls for local content
requirements and fees on online video services such as Netflix2
the goal is too often to use law to stop or stall new Internet-enabled
competition.

For example, Amazon was initially prohibited from operating
in Canada as opponents cited restrictions on the foreign ownership
of booksellers. The company proceeded to launch in 2002 without
a physical presence (using Canada Post for order fulfillment)>and
only formally entered the country, over the objection of the Canadian
Bookseller Association, in 2010 Similarly, the Canadian Radio-
television and Telecommunications Commission, Canada’s broadcast
and telecom regulator, tried to regulate the pricing of Internet tele-
phone services in Canada in 2005 before the Canadian government
overruled it on the issuef
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Given that history, the current fights against companies such as
Uber and Airbnb should come as little surprise. The battles are being
waged in city halls around the world as the established businesses
lobby for regulations that would either block the services or require
price controls to increase costs. While Uber has faced mounting
legal challenges involving labour and fair business practice issues
which led to dramatic changes among corporate leadership in June
2017, the applicability of sector-specific rules and regulations have
remained murky, with Uber and similar sharing economy companies
frequently falling through the cracks and avoiding conventional legal
requirements.

The question of new regulations is a complex one, but the aim
of this paper is not to assess the merits of specific regulations or
even address the perceived need to regulate. Beyond debates about
the appropriate form of regulation is the question of the right to
regulate. Regardless of one’s position on the benefits or harms of the
sharing economy;, it seems reasonable to conclude that local, regional,
and national governments should have the authority to determine
for themselves and their citizens whether to implement regulatory
frameworks.

Yet that right to regulate has been gradually overtaken by
the expansion of trade agreements that have extended their ambit
beyond conventional tariff reduction into economic regulation. In
fact, the initial shift into issues such as intellectual property pro-
tection and trade in services has largely given way to agreements
that cover virtually every aspect of a modern economy, including
environmental protections, labour rights, and educational standards.
This expansion will soon include the sharing economy, with rules
that will govern key aspects of sharing economy services as the
agreements make inroads into the digital economy, often before a
sector is fully developed. In doing so, the regulatory powers cur-
rently vested in national, regional, and local governments to estab-
lish regulations governing this emerging economic powerhouse
will give way to regulation through trade agreements, with legal,
policy, and regulatory standards made within the context of global
trade flows.

This paper examines the intersection between the sharing
economy and international trade agreements. The result of such inter-
sections is likely to restrict the right to regulate, and disputing the
wisdom of using closed-door negotiations that typify the negotiating
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framework for massive trade deals to address an increasingly chal-
lenging policy matter.

Trade agreements and global trade rules have become a critical
aspect of the digital economy. Often characterized as “harmoniza-
tion” of rules for aspects of the economy that operate on a global
platform, the resulting rules run the risk of “Americanization,” with
the export of standards from the United States (the dominant digital
economy) to other markets.

The paper assesses the intersection between the sharing econ-
omy and international trade agreements in three parts. Section II
focuses on recent efforts to regulate Uber and Airbnb, two of the
leading sharing economy companies. While there are many other
examples of disruptive sharing economy businesses, the pressure
to address Uber and Airbnb upon entry into a local market has
been mirrored around the globe. Drawing on examples from North
America, Europe, and Asia, the paper highlights how politicians
and regulators have sought to block, harness, or embolden sharing
economy businesses by relying on an evolving regulatory toolbox.

Section III highlights how global trade rules and treaties have
been used to establish legal frameworks for the digital economy, often
before the full development of those sectors. The paper focuses on
two treaty initiatives—the World Intellectual Property Organization’s
Internet treaties in the 1990s and the Anti-Counterfeiting Trade
Agreement in the 2000s—to demonstrate how incumbent businesses
frequently use their political and market power to establish rules that
govern how emerging technologies can be used in the marketplace.
The development of rules before new businesses and new business
models can fully develop invariably means that the resulting regu-
lations favour the established players, creating significant barriers
to entry.

Section IV considers what happens when sharing economy
regulation intersects with emerging global trade agreements. The
analysis centres on two agreements: the Trans Pacific Partnership
(TPP), which was concluded in 2015, and the Trade in Services
Agreement (TiSA), which is still the subject of ongoing negotiation.
Moreover, it notes that the North American Free Trade Agreement
(NAFTA), which was embroiled in a contentious renegotiation pro-
cess that began in the fall of 2017, has identified the digital economy
as a key area for discussion. These agreements feature (or are likely
to feature) provisions with direct implications for the regulation of
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sharing economy services, including restrictions on local regula-
tions, privacy and data transfer rules, and provisions on localization
requirements.

Il. Growth of the Sharing Economy and Emergence
of Regulatory Demands

Companies such as Uber and Airbnb are less than ten years old,
yet both (alongside many other sharing economy businesses) have
had a remarkable disruptive effect on the economy and longstand-
ing regulatory approaches. Uber, based in San Francisco, currently
operates in 662 cities and eighty-two countries around the world.2It
offers several tiers of service, ranging from upscale town cars with
professional drivers (Uber), to low-cost privately owned “regular
cars” driven by amateur or part-time drivers (UberX, or UberPOP
in Europe). Uber XL (oversized vehicles, used for hauling cargo) is
another subdivision of Uber. While the company is losing money, it
now generates more than s5 billion in revenue annually.2

Uber is not regulated in the vast majority of cities in which
it operates, but that is slowly changing. Most regulation occurs at
the municipal level, although as detailed below, some states and
provinces have regulated it (often in conjunction with supporting
municipal legislation). Moreover, the Philippines recently became
the first country to legislate Uber at the national level.

The growth of Airbnb is similar to Uber. The company is also
based in San Francisco, offering a digital platform for short-term
rentals of private accommodation. Airbnb currently features over
2 million listings in 34,000 cities and 191 countries. It is a privately
held company, but estimates suggest that its bookings are valued
at over s10 billion annually.

Given their popularity and significant revenues, the two com-
panies have been the prime targets for regulation.* This part of the
paper examines the regulatory challenges faced by governments at
all levels in seeking to adapt conventional regulation to the sharing
economy environment, highlighting the myriad of legal strategies
that have been adopted around the world.

i. Uber
Uber considers itself a digital service connecting drivers and passen-
gers rather than a transport service. The distinction is critical, since
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transport services are typically subject to extensive rules on driver
qualifications, road rules, and insurance requirements.22 Uber and
similar platforms argue that they are technology companies or plat-
forms that do not themselves provide a transport service but rather
facilitate the provision of transport services by individual drivers.2

The European Union’s highest court is set to rule on the issue
next year.d The complexity of the issue is illustrated by the court’s
description of the case, which arises from proposed regulations in
Spain:

If the service provided by UBER SYSTEMS SPAIN, S.L. were
not to be considered to be a transport service and were there-
fore considered to fall within the cases covered by Directive
2006/123, the question arising is whether Article 15 of the
Law on Unfair competition—concerning the infringement of
rules governing competitive activity—is contrary to Directive
2006/123, specifically Article g on freedom of establishment and
authorisation schemes, when the reference to national laws or
legal provisions is made without taking into account the fact
that the scheme for obtaining licences, authorisations and per-
mits may not be in any way restrictive or disproportionate, that
is, it may not unreasonably impede the principle of freedom of
establishment.

If it is confirmed that Directive 2000/31/EC is applicable to the
service provided by UBER SYSTEMS SPAIN, S.L., the question
arising is whether restrictions in one Member State [regarding]
the freedom to provide the electronic intermediary service from
another Member State, in the form of making the service subject
to an authorisation or a licence, or in the form of an injunction
prohibiting provision of the electronic intermediary service
based on the application of the national legislation on unfair
competition, are valid measures that constitute derogations
from paragraph 2 in accordance with Article 3(4) of Directive
2000/31/EC 2

At the heart of the regulatory debate is whether Uber is, as it claims,
operating as a pure technology company, providing a matchmaking
service to willing participants, or whether it is operating in effect
as an unlicensed taxi service2® While the distinction is critical in
many jurisdictions, being treated as a technology company does not
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guarantee the ability to operate. For example, Uber is registered in
Taiwan as a software company and not a taxi service, however the
government has still not permitted it to operate within the country.Z

Early indications suggest that the court is likely to rule that
Uber should be viewed as a transportation service. In May 2017,
the European Court of Justice’s advocate general, Maciej Szpunar,
ruled that Uber may be innovative, but it falls within the field of
transportation. If upheld, the ruling would mean that Uber would
fall under national regulations and would be required to obtain the
necessary licences and authorizations. The opinion noted the central
role of Uber in virtually all aspects of the service, including price
setting and establishing conditions on drivers. In light of its active
control, the advocate general ruled that it could not be viewed as a
mere intermediary.

As Uber has grown, so too have efforts to impose regulation
with numerous jurisdictions employing a wide range of measures.2
In the United States, twenty-two states passed comprehensive ride-
hailing legislation in 2015 alone.22 Some cities have endeavoured
to establish equivalent regulations for traditional taxis and Uber
drivers. For example, regulators in Austin, Texas, insisted that Uber
drivers (and competitors such as Lyft) be fingerprinted in the same
manner as taxi drivers. The issue became particularly urgent after
the police investigated at least seven alleged sexual assaults by ride-
share drivers in 2015. The companies challenged the city measure,
but lost in a public vote, leading both to halt operations in the city2

Safety measures are a common regulatory requirement for
Uber and similar services.22 The company ceased operations in
Kansas after the Kansas Transportation Network Company Services Act
imposed stricter insurance and driver screening requirements. The
bill requires companies to certify that drivers have comprehensive
and collision insurance, and requires new drivers to undergo a back-
ground check performed by the Kansas Bureau of Investigation.2
The city of Eugene, Oregon, sued Uber in March 2015, and went to
court to stop the company from operating until it met what the city
described as “minimum safety requirements.”24

Rather than focusing on operational safety rules, some cities
have passed regulations that challenge Uber’s business model. For
example, Uber stopped operating in Anchorage, Alaska, after the city
demanded its drivers accept cash payments, contrary to its credit-
card only approach.z In 2016, the Indian city of Delhi banned the use
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of surge pricing, a controversial practice that increases Uber rider
costs during busy periods.2

Another regulatory approach has been to focus on regulating
the technology used by Uber, namely smartphone apps. For example,
in Texas, the Houston City Council took steps to regulate smartphone
apps that connect drivers with passengers, such as Uber and Lyft.2Z

Canadian cities have frequently focused their regulatory efforts
on revenue generation. Uber is active and regulated in five Canadian
cities: Toronto, Waterloo, Ottawa, Niagara, and Edmonton.? In
Niagara and Ottawa, Uber pays a $7,253 annual licensing fee, plus
11 cents per trip; in Toronto, the company paid a $20,000 upfront
one-time fee, a $15 per driver annual fee, and 30 cents per trip; in
Edmonton, it pays $50,000 a year and 6 cents a trip; in Waterloo it also
pays $50,000 a year, plus 11 cents a trip.

At the provincial level, the Legislative Assembly of Alberta
passed Bill 16, the Traffic Safety Amendment Act, 2016, which came into
force on May 27, 2016.2 One of the major effects is the creation of an
administrative penalty of a maximum of s50,000 to a transportation
network company for each day of non-compliance with the legisla-
tion. The province has left the burden of inspection to the companies
themselves, and the mechanical inspections to the cities.

In the United States, statewide regulations tend to be more gen-
eral, while municipal regulations are more focused and specifici2 As
concerns regarding Uber and antitrust have begun to mount, there
has been some consideration to the applicability of federal antitrust
rulesi The Federal Trade Commission is an independent agency
tasked with promoting consumer protection and eliminating and pre-
venting anticompetitive business practices. By law, the FTC’s power to
regulate interstate commerce is just as broad as that of Congress. Since
the 1980s, the FTC has been critical of taxi and limousine commis-
sions for being anti-competitive, and has brought suits against cities.
In 1984, the FTC brought cases against Minneapolis and New Orleans
regarding their taxi regulation practices, merely because interstate
travellers take taxis to and from the airport when they fly across state
lines. The FTC has yet to become active against companies such as
Uber, which may be California-based, but operates in multiple states.

American antitrust laws, however, allow states some exceptions
to adopt anticompetitive business regulations, but these rights do
not extend to cities. Cities are subject to federal antitrust laws unless
states pass legislation absolving them. For example, Minneapolis
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ended up avoiding the 1984 taxi lawsuit by acceding to the FTC
and permitting more competition. New Orleans, on the other hand,
succeeded in lobbying the state of Louisiana to authorize its anti-
competitive actions, to the detriment of consumers.2 This raises
questions of whether city-based regulations could override national
anti-trust rules.

The city of Philadelphia serves as an interesting case study
for jurisdictional issues. Since state law overrides local policies,
Philadelphia faced a blurred line between city and state politics. The
Philadelphia Parking Authority (PPA) has worked aggressively to
halt transportation network company (TNC) operations by ticketing
drivers and impounding cars. The mayor of Philadelphia has no juris-
diction over the PPA because it is a state-chartered agency, and has
not openly challenged PPA activity around ride-sharing. However,
the Philadelphia City Council passed a resolution supporting ride-
sharing and urging statewide action to permit TNCs in Philadelphia.
Elsewhere in Pennsylvania, TNCs may now operate legally thanks to
a two-year experimental licence recently issued by the state’s Public
Utilities Commission.3

Washington State law allows municipalities to regulate licens-
ing for taxis and other vehicles, while the state oversees limousines.
TNC lobbyists are making a push to change Washington law and
give the state jurisdiction over all vehicle licensing, which would
provide uniformity across markets.

While regulation in the United States and Canada has generally
focused on operational and taxation issues, other countries have tar-
geted the freedom to operate. In the European Union, regulators in the
Netherlands, Portugal, France, Spain and Germany have taken action
based on existing legal frameworks that resulted in administrative or
criminal charges against Uber drivers and management. In response,
Uber submitted complaints to the European Commission against
Spanish, German, and French court bans for violation of Article 49
(right of establishment) and Article 56 (freedom to provide services) of
the Treaty on the Functioning of the European Union. In other countries,
such as Denmark, legal decisions are still pending

Legal actions challenging Uber’s right to operate are not uncom-
mon in Europe with judges targeting both the company and its execu-
tives. For example, in France a judge slapped Uber with an €800,000
fine for running the “illegal” UberPOP service, using unlicensed
drivers. It also fined two of the company’s senior executives €50,000.2
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Similarly, a Dutch court banned UberPOP on the grounds that it ran
afoul of licensing laws for commercial drivers. Uber is challenging
that ruling.

The Philippines was the first country to regulate Uber on
a national basis.® Uber has urged other countries to use the
Philippines’ legislation as a model to create similar nationwide
legislation® The Philippines law provides nationwide regulations
for app-based transport services. It introduced a new type of clas-
sification called transportation network vehicle service that allows
TNCs such as Uber to operate within the existing regulatory frame-
work.# The Philippines” Uber requirements feature several technical
requirements including limits on the age of vehicles, inclusion of a
GPS system, use of sedans, and clearance requirements for drivers.
The rules also establish citizenship and national ownership require-
ments. All drivers must provide evidence of Filipino citizenship and
companies offering the services must demonstrate at least 70 per cent
domestic ownership.4

ii. Airbnb

Airbnb offers a digital platform for short-term rentals of private
accommodation. Airbnb is not regulated in the vast majority of cities
in which it operates. Where it is regulated, most regulation occurs at
the municipal level, although some states or provinces have begun
to take notice of potential regulatory authority. At the country level,
both Iceland and Aruba have pursued national regulation.

The chief anti-Airbnb concern typically focuses on affordable
housing, as critics argue that Airbnb rentals make it difficult for
full-time residents to find affordable housing in cities such as Berlin,
Paris, and Vancouver. Airbnb has faced persistent criticism from
city officials in Barcelona and Paris over its impact on local housing
markets.£

The European Commission released a report in 2016 urging
governments to not ban Airbnb unless it is the last resort.2 The
commission concluded that banning short-term lets of apartments
“appears difficult to justify” when limits on the maximum number
of days that apartments can be rented out would be a more appro-
priate measure.&

In 2014, Airbnb and the city of Amsterdam entered into a part-
nership that was the first of its kind in Europe. The municipality only
allows residents to rent out their homes for up to sixty days per year,
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and customers are supposed to pay a tourist tax via Airbnb (enforce-
ment is questionable as Airbnb would have to share data with the
city). Without this regulation, Airbnb would create an incentive for
illegal renting with negative consequences for the local residents
(higher rents, nuisance, and speculation).4

Most Canadian cities have not regulated Airbnb. The only
jurisdictions that have passed regulations are the Province of Quebec
and two British Columbia towns, Tofino and Penticton. Quebec’s
regulations took effect in April 2016. They require the collection of
lodging taxes (up to 3.5 per cent), and business registration for those
who rent out accommodations on a full-time basis.4 Violations carry
fines that range from s500 to $50,000.

Vancouver has pledged to target properties dedicated to being
Airbnb rentals with an “empty-homes tax,” which carries a maximum
fine of s10,000 for anyone who evades the applicable charge.*ZIt has
also proposed

a new business-licence system for short-term rentals through
websites like Airbnb to deal with “dangerously” low vacancy
rates. [...] [T]he new regulations would allow short-term rent-
als in principal residences that are either owned or rented][,] [b]
ut the proposed changes would make daily or weekly rentals
illegal in homes that aren’t principal residences or are structures
like boats or trailers.4£

Current regulations that require a minimum thirty-day rental period
will be amended to permit short-term rentals.£

Taxation is another concern associated with Airbnb. In 2016,
the Province of Ontario convinced the company to email hosts in
the province to urge them to declare their Airbnb-generated income
for income tax purposes. The company also reminded hosts about
consumer protection laws and their responsibilities regarding can-
cellations and refunds.2

Some jurisdictions have established legal restrictions on who
may rent properties using Airbnb. For example, the city of San Luis
Obispo, California, passed a comprehensive ordinance that requires
that the dwelling be owner-occupied; owner presence is encouraged
but not mandated in the ordinance due to difficulties in enforcing
such a requirement. However, to alleviate neighbourhood concerns,
the city requires homestay hosts or a “designated responsible party”
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to be within a fifteen-minute drive of the property and available
via telephone 24-hours a day, seven days a week, while rentals are
occurring3!

Some cities have established limits on rentals, including how
often people can rent space, how many rentals must occur before the
city collects taxes, and how often hosts must rent their space before
inspections are required. After a certain number of rentals, the city
requires inspections to ensure adherence to applicable building
codes.22

The most restrictive approach is a full ban on the service. The
State of New York passed an anti-home-sharing law in 2016 that
threatens to fine New Yorkers up to 7,500, for advertising their home
on sites like Airbnb. While the law effectively makes Airbnb illegal,
many properties remain advertised for rent on the platform.

Other cities simply restrict the ability to rent out specific
properties. In May 2016, Berlin officials implemented one of the
world’s toughest clampdowns on Airbnb. City officials have prom-
ised to reject 95 per cent of requests by landlords to rent places on
a short-term basis. City officials have received more than 500 legal
complaints over the murky provisions of the new law, which were
challenged by Wimdu, a German Airbnb competitor.33

While most regulation arises at the municipal level, there are
at least two examples of national legislation. Iceland established
national rules that limit the right to rent homes for more than ninety
consecutive days or to generate revenue that exceeds 1 million
Icelandic krona (s12,000).34 Moreover, permits, including approvals
from health and fire departments, are required to operate an Airbnb
rental 22 Airbnb recently signed an agreement with the Aruba gov-
ernment that is said to help “create a framework to allow the Aruba
Tourism Authority and Airbnb to address the issue of taxes, host
accommodation standards and regulations and ensure that it is in
line with Aruba’s tourism policy.”3

Sharing economy regulation at the national, provincial/state,
and local levels has emerged as a global issue with a myriad of rules
and regulations becoming increasingly common. Those rules typi-
cally reflect local policy choices as communities grapple with both
the benefits and drawbacks of new services that disrupt longstanding
business models. Yet just as the markets for services such as taxis
and accommodation have been disrupted by Uber and Airbnb, so
too are trade agreements disrupting conventional regulatory models
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by overtaking policy choices that have traditionally been developed
and implemented by local or regional governments. The power of
trade agreements to shape digital policy is the subject of section III
of this paper.

lll. How Trade Agreements Can Shape Digital Policy

Trade agreements and international economic treaties are typically
associated with measures designed to enhance trade through tariff
reduction. Indeed, for decades trade negotiations were largely pre-
mised on increasing the flow of goods across borders by lowering tar-
iffs applied to imports. While tariff reduction remains an important
component of many trade deals, newer agreements frequently focus
on economic regulation such as intellectual property enforcement,
health regulation, and environmental standards. Trade agreements
are often a poor place to negotiate these issues, which have tradition-
ally fallen within the purview of international organizations that
develop consensus-based treaties with broad stakeholder participa-
tion. A fuller examination of emerging treaties such as the TPP and
TiSA is contained at section IV of this chapter.

This part examines how trade agreements and global treaties
can shape digital policy by considering two treaties: the World
Intellectual Property Organization’s (WIPO) Internet treaties and
their inclusion of anti-circumvention rules, as well as the Anti-
Counterfeiting Trade Agreement (ACTA), which contained various
measures designed to regulate Internet-based providers and activi-
ties. In the case of the WIPO Internet treaties, the anti-circumvention
rules became firmly entrenched within domestic laws worldwide and
had a significant impact on many Internet-based businesses. In the
case of ACTA, the treaty has yet to take effect, but the Internet-related
provisions have resurfaced in other trade deals.

Given the early-stage development of the sharing economy and
the regulations associated with companies such as Uber and Airbnb,
the experience with the two treaties provides an early warning on
how established organizations can often shape laws well before
new entrants have fully developed and therefore hamper domestic
regulations, as well as potential competitors and their disruptive
business models.
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i. WIPO and Anti-Circumvention Rules

Since their conclusion in 1996, the World Intellectual Property
Organization’s Internet treaties—the WIPO Copyright Treaty (WCT)
and WIPO Performances and the Phonograms Treaty (WPPT)—have
had a transformative impact on the scope of copyright law, creat-
ing what some experts have referred to as “super-copyright”?Z or
“para-copyright.”® Both treaties feature a broad range of provisions
targeting digital copyright issues; however, the most controver-
sial provisions mandate the establishment within ratifying states’
national law of anti-circumvention provisions that provide “adequate
legal protection and effective legal measures” against the circumven-
tion of effective technological protection measures.22

The promise of technological protection measures (TPMs) was
long touted by movie, music, and software industry associations as
providing important protections for their products, by using tech-
nology to prevent unauthorized access or use. Despite the support
for TPMs, many advocates have acknowledged that all TPMs can be
defeated. For example, in 2000, the Secure Digital Music Initiative
(SDMI) launched a public challenge to encourage the public to test
whether it could crack the digital lock system, viewed at the time as
unbreakable technological protections.£ A team of security research-
ers cracked SDMI with relative ease, confirming the technology
community’s view that no system is foolproof.&

Given the flawed protection provided by TPMs, supporters of
technological protections lobbied for additional legal protections
to support them. Although characterized as copyright protection,
this layer of legal protection does not address the copying or use of
copyrighted work. Instead, it focuses on the protection of the TPM
itself, which in turn attempts to ensure that the content distributor,
not necessarily the creator or copyright owner, controls how the
underlying content is accessed and used.

Both the WCT and WPPT contain anti-circumvention provision
requirements. Article 11 of the WCT provides that

Contracting Parties shall provide adequate legal protection and
effective legal remedies against the circumvention of effective
technological measures that are used by authors in connection
with the exercise of their rights under this Treaty or the Berne
Convention and that restrict acts, in respect of their works, which
are not authorized by the authors concerned or permitted by law.22
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Similarly, Article 18 of the WPPT provides that

Contracting Parties shall provide adequate legal protection
and effective legal remedies against the circumvention of
effective technological measures that are used by performers
or producers of phonograms in connection with the exercise of
their rights under this Treaty and that restrict acts, in respect of
their performances or phonograms, which are not authorized
by the performers or the producers of phonograms concerned
or permitted by law.&

The initial work behind the WIPO Internet treaties began in 1989,
with work on model provisions for legislation in the field of copy-
right.% The interplay between law and technology—which later
would come in the form of anti-circumvention legislation—did
not start in earnest until December 1994.% The issue did take hold,
however, and over the next two years, several committee sessions
followed by a WIPO Diplomatic Conference, in December 1996, led
to the agreement on the treaties.2

The diplomatic conference in December 1996, which ultimately
resulted in the conclusion of the WIPO Internet treaties, featured
debate in both the main committee and within the plenary on the
anti-circumvention provisions. The starting point for the diplomatic
conference was the United States-backed “Basic Proposal” that
provided that

(1) Contracting Parties shall make unlawful the importation,
manufacture or distribution of protection-defeating devices, or
the offer or performance of any service having the same effect,
by any person knowing or having reasonable grounds to know
that the device or service will be used for, or in the course of,
the exercise of rights provided under this Treaty that is not
authorized by the rightholder or the law.

(2) Contracting Parties shall provide for appropriate and effec-
tive remedies against the unlawful acts referred to in paragraph
(1)&

Several countries called for narrowing the scope of the provisions.
For example, Jamaica noted that “in the view of her Delegation, the
formulation ‘any of the rights covered by the rights under the Treaty’
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was too broad and imprecise and its proposed amendment would not
contravene the basic intention of the Article.”® The Australian del-
egation sought to modify the provision to “confine its operations to
clear cases of intended use for copyright breaches.”® The Norwegian
delegation “agreed with those who had proposed narrowing the
scope of those provisions, for the main reason that such provisions
should not prevent legitimate use of works, for example, private and
educational uses, and use of works which had fallen into the public
domain.”22 The German delegation also “joined those Delegations
which had considered that the scope of the provisions in question
should be narrowed.”Z Only three delegations—the United States,
Columbia, and Hungary—were substantially satisfied with the scope
of the proposal.

United States law professor Pam Samuelson chronicles what
followed given the rising opposition to the basic proposal in her 1997
law review article, “The U.S. Digital Agenda at WIPO™:

Facing the prospect of little support for the Chairman’s watered-
down version of the U.S. White Paper proposal, the U.S. del-
egation was in the uncomfortable position of trying to find a
national delegation willing to introduce a compromise provision
brokered by U.S. industry groups that would simply require
states to have adequate and effective legal protection against
circumvention technologies and services. In the end, such a
delegation was found, and the final treaty embodied this provi-
sion in article 11.22

The compromise position was to adopt the far more ambiguous
standard: “to provide adequate legal protection and effective legal
remedies.” Not only does this language not explicitly require a ban
on the distribution or manufacture of circumvention devices, it does
not specifically target both access and copy controls. In fact, the record
makes it readily apparent that the intent of the negotiating parties was
to provide flexibility to avoid such an outcome. Countries were free
to implement stricter anti-circumvention provisions consistent with
the basic proposal (as the United States ultimately did), but consensus
was reached on the basis of leaving the specific implementation to
individual countries with far more flexible mandatory requirements.

While that may have been the intent of the treaty provision, its
aftermath has been far different. As one of the primary supporters
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of the WIPO Internet treaties, the United States was one of the first
to attempt to implement the obligations into national law. Several
implementing bills were tabled before the United States Congress.
Then Senator (later Attorney General) John Ashcroft introduced the
Digital Copyright Clarification and Technology Education Act of 19972
Rick Boucher (D-VAg) and Tom Campbell (R-CA15) introduced par-
allel legislation in the House of Representatives as the Digital Era
Copyright Enhancement Act of 199774 Neither bill included provisions
on anti-circumvention devices.

The Ashcroft and Boucher bills were abandoned, however, after
legislation that ultimately led to the Digital Millennium Copyright Act
(DMCA) gained congressional momentum. Representative Howard
Coble introduced what would later become the DMCA with the WIPO
Treaties Implementation Act’z During hearings on the bills, United
States government officials acknowledged that the implementing leg-
islation went beyond WIPO Internet treaty requirements. The United
States’ chief policy spokesperson and proponent of the DMCA,
Assistant Secretary of Commerce and Commissioner of Patents and
Trademarks, Bruce A. Lehman, admitted during his congressional
testimony that the provisions went beyond the requirements of
the treatiesZ Lehman stated that the administration’s aim was not
confined to changing United States law. Rather, it hoped that the
United States model would be used to convince others to implement
the WIPO Internet treaties.

That approach remains in place today, with the United States
the lead proponent of the Anti-Counterfeiting Trade Agreement and
the TPP (both discussed below) which include anti-circumvention
provisions designed to narrow the flexibility found in the WIPO
Internet treaties and provide a model for other countries to follow.Z

The history of the anti-circumvention legislation is notable
because it demonstrates the enormous influence that international
agreements can have over domestic legislation. Indeed, there is a
great likelihood of unintended consequences when crafting rules
before technology and the market have fully developed. In the case of
anti-circumvention rules, it meant applying regulations to consumer
products and digital services that simply did not exist at the time
of treaty negotiations. For sharing economy services that are at an
early stage of development, the anti-circumvention rule experience
highlights how global rules may ultimately have a significant impact
over the future regulatory environment.
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ii. ACTA and the Internet

On October 23, 2007, the United States, the European Union, Canada,
Japan, and a handful of other countries announced plans to negotiate
the ACTAZ8 The behind-the-scenes discussions had apparently been
ongoing for several years, leading some countries to believe that a
full agreement could be concluded within a year, to coincide with
the end of the Bush administration. Few paid much attention, as the
agreement itself was shrouded in secrecy. ACTA details slowly began
to emerge, however, including revelations that lobby groups had
been granted preferential access, the location of various meetings,
and troubling details about the agreement itself.

As the public pressure mounted, the talks dragged along with
participating countries increasingly defensive about the secrecy and
the substance. The agreement was ultimately concluded in 2010—years
after the initial target—and some of the most troubling provisions were
abandoned. Yet the final agreement still raised serious concerns, both
for the way the agreement was concluded as well as for the substance.

When ACTA was formally signed by most participants, in
October 2011 in Tokyo, Japan, few would have anticipated that less
than a year later, the treaty would face massive public protests and
abandonment by leading countries. But with tens of thousands tak-
ing to the streets in Europe in the spring of 2012, ACTA became the
poster child for secretive, one-sided intellectual property agreements
that do not reflect the views and hopes of the broader public. By July
2012, the European Parliament voted overwhelmingly against the
agreement, effectively killing ACTA within the EUZ2

ACTA’s lack of transparency was a consistent source of concern
throughout the negotiation process. In December 2007, before for-
mal negotiations began, the United States government asked other
participating countries to agree to a confidentiality agreement. The
agreement classified all correspondence between ACTA parties as
“national security” information on the grounds that it is confidential
“foreign government information.”%

The lack of transparency throughout the ACTA process eroded
public confidence in the entire agreement. While ACTA supporters
pointed to secret releases to European Parliament committees, the
exclusion of the public from the consultation process bred enor-
mous distrust in the entire agreement.f The lack of transparency
highlights one of the major problems with negotiating in secret
trade agreements that have broad-based implications. The failure to
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include experts throughout the negotiation process caused signifi-
cant damage to the substance of the agreement, with numerous legal
concerns as a result. The prospect of replicating similar oversights
due to the lack of public and expert consultation and participation
with emerging agreements such as TiSA could lead to unintended
consequences for sharing economy regulations caught within the
ambit of the agreement.

From a substantive perspective, ACTA raised several concerns
with respect to the expansion of international intellectual property
laws as it applies to the Internet. For example, the emphasis on sec-
ondary liability, which potentially holds third parties liable for the
infringing actions of others, represented a significant shift in inter-
national intellectual property law.

While many countries have codified secondary liability prin-
ciples within their domestic laws, there are relatively few provisions
aimed at secondary liability in international law. Within ACTA,
Article 8 on Injunctions applied to both infringers and third parties
as did Article 12 on Provisional Measures, which can be applied to
third parties. Both Article 8 and Article 12 apply in a civil enforce-
ment context.

The Internet provisions within ACTA also target third parties.
Article 27(2) provided that “each Party’s enforcement procedures shall
apply to infringement of copyright or related rights over digital net-
works, which may include the unlawful use of means of widespread
distribution for infringing purposes.”® In other words, the potential
liability extends beyond those infringing to those who are seen to
facilitate infringing activity. In fact, the provision could be applied
to peer-to-peer networks, blogging platforms, and other technologies
that facilitate the dissemination of content.

The ACTA also sought to establish universal rules for the
response of Internet service providers to allegations of infringe-
ment on their networks. Article 27(4) on Enforcement in the Digital
Environment, stated that parties “may provide, in accordance with its
laws and regulations, its competent authorities with the authority to
order an online service provider to disclose expeditiously to a right
holder information sufficient to identify a subscriber whose account
was allegedly used for infringement.” The article on the disclosure
of subscriber information is broader than the equivalent provision
in Article 47 of the Agreement on Trade Related Aspects of Intellectual
Property Rights (TRIPS).&
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ACTA sparked a global discussion on intellectual property
issues and the optimal balance between privacy and intellectual
property rights in the digital environment. Its defeat—only Japan
has ratified the agreement—highlights the risk associated with using
international trade and treaty negotiations to address complex pub-
lic policy issues in relative secret without public consultation and
transparency. This is particularly true for issues that touch directly
on individuals in tangible ways. The risk for sharing economy regu-
lation with services that are both provided and used by millions is
heightened where rules are established behind closed doors without
adequate public participation. That approach has been typified by
agreements such as the TPP, which is further discussed in section IV,
on future trade agreements and the sharing economy.

IV. Future Trade Agreements and the Sharing Economy

As the sharing economy continues to grow, it is likely to attract
increased attention from local, regional, and national regulators.
While individual communities and countries are free to regulate as
they see fit, the steady expansion of trade agreements may have a
significant impact on domestic regulation. The intersection between
local regulations and trade agreements is best illustrated by two trade
agreements, each with membership that represents a sizable portion
of the global economy: the TPP and the TSA. This part also briefly
discusses NAFTA, which is likely to turn to these issues during a
forthcoming renegotiation.

i. Trans-Pacific Partnership
The Trans-Pacific Partnership (TPP), a massive trade agreement that
covers nearly 40 per cent of world GDP, wrapped up years of nego-
tiation in 2015. The agreement involves twelve countries, the United
States, Canada, Australia, Mexico, Malaysia, Singapore, New Zealand,
Vietnam, Brunei, Japan, Peru, and Chile.8

Donald Trump’s surprise victory in the United States presi-
dential election resulted in an overhaul of its trade policy, including
the immediate end of support for the TPP and a renewed focus on
NAFTA. While President Barack Obama held out hope that the TPP
could be salvaged during the lame-duck session of Congress that
occurs immediately after the election, his administration was quickly
forced to concede that the deal had become politically toxic and stood
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no chance of passage. Since United States ratification was required
for it to take effect, the original TPP is effectively dead. In its place,
Japan has led an effort to create TPP11, a slightly modified version of
the agreement featuring new implementation rules, minus the United
States. As of November 2017, a final agreement on TPP11 had eluded
the remaining countries, with Canada leveraging its position as the
second-largest economy left in the TPP to extract significant conces-
sions on intellectual property, culture, and the auto sector. The original
digital economy provisions remain largely unchanged in the TPP11.

Notwithstanding its political difficulties, the agreement’s pro-
visions provide a roadmap for future efforts to merge trade policy
with the digital economy, including sharing economy businesses.
The TPP’s impact would be felt in two ways: regulatory pre-emption,
which would restrict the ability for regulators to implement their
own laws or regulations; and regulatory mandates, which would
prescribe specific requirements within domestic rules.

The potential for regulatory pre-emption is best illustrated by
the complex array of regulations for service industries in the TPP.
Many trade agreements feature obligations to specific service sectors
based on commitments from negotiating parties. These are relatively
clear and make it easy for businesses to understand the new rules
and for governments to identify their regulatory requirements.

The TPP adopts a much different approach, featuring a series of
generally applicable restrictions or requirements for services. These
include national treatment, most favoured nation status, market
access requirements, and restrictions on local presence requirements.
These generally applicable conditions apply to all services, unless
specifically excluded in the agreement or within annexes applicable
to individual countries &

Article 103 of the TPP on national treatment provides: “Each
Party shall accord to services and service suppliers of another Party
treatment no less favourable than that it accords, in like circum-
stances, to its own services and service suppliers.” As noted above,
the services chapter also includes a most favoured nation require-
ment in Article 10.4:3 “Each Party shall accord to services and service
suppliers of another Party treatment no less favourable than that it
accords, in like circumstances, to services and service suppliers of
any other Party or a non-Party.”

The effect of these provisions is that countries are required
to treat service providers—regardless of which country they come
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from—in an equal manner. When combined with a restriction on
local presence requirements, regulatory measures for services such
as Uber already found in some jurisdictions that target foreign opera-
tors would run afoul of the TPP.

These rules are particularly noteworthy within the context of
local regulations. The TPP excludes existing local government regula-
tion from the scope of the service requirements in Article 107 (1)(a)
(iii).8 This also applies to renewals of existing rules and amendments
“to the extent that the amendment does not decrease the conformity
of the measure.”®

While that may grandfather existing rules, local municipalities
would face restrictions on future sharing economy regulations should
they further decrease conformity with the obligations. For example,
if a municipality does not currently feature a local presence require-
ment in taxi regulations, instituting a new presence requirement for
TNCs could violate the TPP. Similarly, establishing new expensive
licensing requirements that restrict the likelihood of Uber drivers
entering the market might violate Article 10.8(5) which stipulates that
“[e]ach Party shall ensure that any authorisation fee charged by any
of its competent authorities is reasonable, transparent and does not,
in itself, restrict the supply of the relevant service.”2

The issue may be even more pronounced where ride-sharing
services are also regulated at the provincial, state, or national level.
For example, the Province of British Columbia has the power to regu-
late Uber% and similar services through the Passenger Transportation
Act.22 The province has thus far resisted mounting calls for it to
act.2 The provincial regulations establish requirements related to
licensing, safety, inspections, and insurance, and establish the rates
that may be charged by anyone operating a vehicle who charges or
collects compensation for transporting passengers.2 Without a broad
provincial government exclusion, these rules would presumably
be caught by the TPP. The province has identified why it believes
it needs to regulate the sector and announced plans for updating
the regulatory environment, but should the TPP apply, it could
pre-empt the provincial regulatory power given the absence of an
exclusion and the difficulty in relying on public policy grounds for
non-compliant regulations.%

Pre-emption of local regulations is only part of the TPP’s poten-
tial impact on sharing services. Services