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November 8, 1978

PRIVACY, SECRECY, AND REPUTATION

Richard A. Posner*

In a recent article I accempted to analyze privacy from che
standpoint of ecannmics.l Because cthe subject of privacy is a large
and difficulc one which had never been approached from an economic
angle, the article was necessarily incomplete., The present article
carries the analysis forward in a onumber of areas covered inadequately
or not at all in the previous ome. While that article was limited to
the concept of privacy as concealmenc of facts and communicacions,
this one considers several other aspects of privacy--for example,
the desire for seclusion that may lead a person to resent telephone

solicitations even if the caller makes no effort to extract private

x Lee and Brema Freeman Professor of Law, University of Chicago Law School;
member, Senior Research Scaff, Center for che Study of the Economy and the
State, Universiry of Chicago. This paper, a revised and amplified version

of the Micchell Lecture given at Buffalo Law Schoel on November 1, 1978, is
part of a collaborative research project with George Scigler on the economics
of privacy, conducted under the auspices of the Canter for the Scudy of the
Economy and the State. I wish co thank Robert Bourgeoils, for valuable research
assiscance; Paul Bacor, Gary Becker, Gerhard Casper, Richard Epsctein, Anthony
Kromman, William Landes, Gecffrey Stone, George Stigler, and participants

in che Applications of Economics workshop at the University of Chicago, for
helpful comments on previous drafts; and Julius Kirschmer and John Langbein,
for historical advice.

I, Richard A. Posner, The Right of Privacv, 12 Ga. L. Rev. 393 (1978) (herein-
afcer cited Right of Privacy). An abbreviated versiom of the article, buc
whnich includes some additiomal material om privacy legislacion, appears in

Begulacion, May/June 1978, at p. 19, under the title An Economic Theory of
Brivacy.



information from him. The present article also tries to escablish some
empirical foundacions for the economic amalysis of privacy. Further,
it extrends the analysis co defamacion. on the ground that blackening
another's raputation by means of false accusacions iz a practice
closelv ralatad to enhancing cone's own reputacion by concealing dis-
creditable facts about oneself--=which the first article argued is anm
important motivation for seeking privacy. The present article also
actctempts (1) to explain the rash of state statutes dealing with privacy
in credit and in employment and (2} to analyze the role of gcvermment
both as a possessor of privacy and as an invader of che privacy of its
zizizens. These two parts of the article are praliminary, tentative,
and inconclusive.
I. The Origins of the Economic Analvsis of Privacy

There is an extensive literature on privacy. Alchough it is
orimarily the work of lawyers such as 3randeis, Blouscein, Fried, and
Prosser, and che polictical scientistc Hestin,z historians, scciolegiscs,
and philosophers have also contributed to il:.3 However, like my firsc
article on privacy, this one, for better or for worse, owes litcle 2o

the previous lircerature. Ics provenance is 3
the economic analysis of nommarket behavior, pioneered bv Gary Becker;

2 This lireracure is reviawed in Right of Priwvacy 406-009,

F See, e.2., David H. Flahercr, Privacy in Colonial New Sngland (1972);
Judicth Jarvis Thomson., The Bight to Privacy. 4 7hil. & Pub. Affzirs 295
{1973); and Edward Shils., Privacv: I Constitucion and Vicissirtudes,
a1 [ 4

31 Law & Concemp. Prob. 281 (1L?66). For a recent and rspresencacive
sazole of pre-economic views of privacy see Privacr (John 2. Young ed. 1378).

T s I O e

-. See essavs 2cllected in Gary 5. Becker, The Teonomic Approach tfo Human
3enavior (1976).



the economic analysis of law, a field partly derivative from Becker's
work on racial discriminacrion, crime, marriage, and other areas of non-
market behavior and partly an independent field growing out of work by
Calabresi, Coase, and others:s and the economics of 1nfurmation.ﬁ

It is thanks to Beckar thac the sorts of things one talks about
in a discussion of privacy, such as gossip, prring, "self-advertising,”
slander, and seclusion, are now considered to be at least potentially
wichin the domain of economics. But since, with minor exceptions,
privacy has not been subjected to economic analysia,? I have had to
attempt such an analysis myself. A conclusion of that analysis scressed
in my previous arcicle is thar secrecy is encitled to legal proteccion
where ic is necessary to protect an investment in the acquisitiom of
socially valuable information, but not where it serves to conceal
facts about an individuwal which, if knowm to others, would cause them
to revalue him downward as an emplovee, borrower, friend, spouse, or

8
octher transactor. Although this conclusion may seem normative, its

L See generally Richard A. Posner, Economic Analysis of Law (2d ed. 1977).

6. Ses, e.g., J. Hirshleifer, When Are We in the Theorv of Informacion?,
63 Am. Econ. Rev. Papers and Proceediags 31 (1973).

7. Greenawalt and Noam have discussed business privacy; see refersnce and
criticism in Right of Privacy 405-06. And there have been a fow studies

in which the assumption that physical privacy is a superior gzood has been
used to explain why cthe secular increase in personal incomes is assocciated
with an increase in tChe mumber of peoples living alone. Ses Robert T. Michael,
Vizcor R. Fuchs & Sharon R. Scott, Changes in Household Living Arrangenents
1550-19¥6 (Working Paper ¥o. 21621, Mat'l Bur. Econ. Res., July 1978), and
refarences ciced therein.

8. See Right of Privacy 39%4-404.



main purpose is differenc. It is to help us understand privacy-related
behavior and the legal reaction therete. For axample, an economic theory
of privacy sets the stage for an empirical tesc of the hypothesis cthat
the common law is best explained as an effort (however unwicting) by
the judges to formulate rules that maximize economic &fficiancy.g My
previocus article found the common law of privacy to be generally congruent
with the economics of the ptublam,ln and the present article makes the
same finding with regard co cthe common law of defamatiun.ll
II. The Erymology of the Term "Privacy"
The term "privacy" is notoriously difficulc to define. My previous
article elided the definitional problem by concentrating on just one
aspect of privacy, the concealment of private information (including
communications). This approach misses some insights which a consideration
of the full range of meanings of the term privacy affords.
The original meaning of the word "private” was nonpublic, in the
sense of uninvolved in matters of state.lz Its root, moreover, is the

same as that of words like "privation" and "deprivacion." Originally,
to be uninvolved in public affairs was co be deprived and it would not

in those davs have been a complimenc (as it is in some quarters todav)

9. 4 chesis developed in Posner, supra nots 3, especiallv pets. I and VI.

10. See Right of Privacy 409-21.

11. See Part V, infra.
12. See Oxfcord English Dictionary entrv under privacy. 3See also the
discussion of che histery of privacy ia Shils, suora nocs 3



to call someone a "very private perscnm.”

This ectymology is a clue to
an important if controversial point——that the concept of privacy, in
anything like the senses in which we use it today, is a Western cultural
artifact. The idea that it might be pleasant to be off the public stage,
as it were, was hardly meaningful in a society in which physical privacy
was essentially nonexistent--was not only prohibicively costly but
also extremely dangerous. Privncy_was then the loc of the parinh.13
Gradually the word private lost its unfavorable connotatioms, probably
because the growth in the differentiacion of institucionms and in wealcth
and public order made it both economically feasible and phvsicallv safe
for people to have a measure (though initially a very small cne) of physical
privacy. By the seventeench century we find a concept of privacy as
wichdrawal from the cares of public life through physical removal to a
secluded garden or country estate. This aspect of privacy may be called
"seclusion." 1Icts outsctanding characteristic is a reduction in che number

of social interactioms. An equivalent ferm is "retiremenc” in izs complex
modern sense in which we speak of a person being "retiring” and also of a
person being "recired.”

The sense of privacy as seclusion has been immensely influentrial in

the privacy literature; it is, for exzample, the sense in which Brandeis

- 14
and Warren used the term in their famous article on privacy. Ter 1t

. The original sense of "private" is, incidencallv, a clue to che undif-
rentiated character of primicive institucions. The public and private
sectors are not distinct in early societies. One can view chese sociecies
as prepolicical or pregovermmencal, but 2qually cone can view them as lacking
2 clearly defined "privata seccor.”

P p

-
.
2

=3, Samye]l Warren & Louis D. Brandeis, The Righe of Privacy, 4 darv. L. Rev.
133 {1390).



is actually a rather archaic concept, belonging to the period when physical

orivacy was very limited--when people lived in such crowded conﬂitinnsl:

that to get some privacy required withdrawal te an isclated spot of
countryside. The opportunicies for physical privacy are so much
greater in modern sociecy chat few people any more crave the solitude
of Walden Pond. The enormous growch of physical privacy was overlooked
by Brandeis and Warren when they wrocte (well before the era of electromic
eavesdropping) that modern man had less privacy than his forabearers.
Seclusion can, however, he given a broader meaning chan the kind
of fastidious withdrawal suggested in the Brandeis and Warren articla,
The word "retire" is again helpful in expressing my meaning. One can
"retire" from the cares of life to some pastoral retreat; or one can
"retire" to one's study to write an article or plan a sales campaign.
Retirement in the first sense implies a reduction in social intceraccions
and therefore in market and nommarket productiom; but recirement in the
second sense is, on the conmtrary, part of the creative or preparatory
stage of production. To illustrate the distincriom, one can resent
telaphone solicitacions either because one doesn't like to have anything
to do with people or because cne is angaged in, or preparing for, a more
valuable social interaction than che telephone solicicor has zo offer.
The word "seclusion” doesn't have guite the right connotacions for the
interest in occasiomal peace and guiet thac I have jusc described; but
to avoid multiplying terms I shall use it to embrace both reducing and

sptimizing one's social interacctioms.

15. 0On che paradox of crowding in sras or areas of low popularion densicy
see note 33 infra.



The vocal modern demand for privacy has little to do with either
a craving for solitude that arcse at a particular hiscorical junctura
from a combination of che lack of physical privacy in the home and the
pacificacion of the surrounding counctryside, or the need of people.
especially those engaged in cerebral activity, for some peace and
quiec, a need in general adequately fulfilled by the abundant physical
privacy of modern Western life. What people want more of today when
they decry lack of privacy is mainly something quite different: they
want more concealment of information abour themselves which ochers
might use to thelr disadvantage.lﬁ It is this meaning of priwvacy thact,
for exzample, underlies the federal Privacy A;t,l? which limircs the
retention and dissemination of discrediting personal information contained
in government £iles. I want to emphasize how far this sense of privacy
iz from its early meanings up to and including the idea of seclusion
stressed by Brandeis and Warren.

The case for privacy in the sense of concealment of personal information
is different from and generally weaker than the case for allowing people
who want to raduce their social interactioms to choose a "retiring" mode
cf life; and iz is much weaker than the second senmse of seclusion which
&

I have noted. It is to be regretted therefore that advocates of a broad

right of privacy in the sense of secrecy have conflated the two concepts,

l5. For an elaboration of this wiew of privacy ses Right of Privacy
194-97, 399-400.

A7 3BLSIE 552,



geclusion and secrecy. They have sought to appropriate the favorabla
connotations that privacy enjovs in the expression "a very private
person” to support the right to conceal ome's criminal record from

an employer. TYet they have oot protescted against expansive interpreca-
tions of che First Amendment that sanctiom invasions of real seclusiom,
for example by Jehovah's Witnesses sound trun:ks.lE 4s Professor Freund
pointed out some years ago, "On the whole, the active proselyting
intarests have been given greater sanctuary than the quilat virtues or
the righe of priva:y."lg The modern privacy advocates want concealment
rather than peace and gquiet.

Concealment is closely relacted to another coocept and the linkage
helps to explain the continuity becween defamation and invasion of
privacy as torts. I refer to "reputation.” A person's reputatiocn is
other peuple's_valua:ian of him as a trading, social, marital, or other
kind of partner. An asset potentially of great wvalue, it can be damaged
br boch false and true defamarion. This possibilicy is the basis of

the indiwvidual's incentive boch to seek redrass agaimst uncruthful libels

13. See Saia v. New York, 334 U.S. 538 (1948). See also Erznozmik v.
City of Jacksonville, 422 U.5. 205 (1975) (invalidacing under the Firsc
Ammendment an ordinance making it unlawful for a drive—-in movie theater
to exhibit films concaining nudicty when the screen is visible from a
public screec). But cf. Rowan v. Post Office Dept., 397 U.5. 723 (1570)
(upholding a faderal statuce authorizing recipient of a "parndering
advertisement" to inscrucc the Post Office to inform the sender thac

he is not £o mail such macerial to che recipient in che furure).

19. Paul A. Fr i, The Sur f the Tniced Stactes: Ics Business,
19 Paul A eund, The Supreme Court of the ited Stac Ics B
Purposes, and Performance 40 (1961).



and slanders and to conceal true discrediting informacion about himself--
the former being che domain of the defamarion tort and the lacter of

the privacy tort. The concept of reputacion is not similarly incertwined
with that of privacy as seclusion. Indeed, to an individual who is
seeking to reduce his interactions with other people, reputation=--

what ocher people think of him as a candidace for various interactiong==
is of diminished significance.

I conclude my discussion of atymology with three observations.
Firsct, the moderm approbation for privacy has not gone unchallenged.
Critics of a collectivist persuasion remame privacy "anxious privacisa"”
and concrasc it with traits of openness, candor, and alcruism allegedly
encouraged by a more communal style of 1iving.2ﬁ Thig cricicism has
value in reminding us that privacy is a cultural artifact zather than
an innace human need. Most culcures have functioned tolerably well
without either the concept or the reality of privacy in either its
saclusion or secrecy senses.zl and this fact must be weighed before
cne concludas that privacy is a precondiction to valued human qualities
such as love and friendship, let alone (as sometimes argued) a srerequisitce

£ 22
0f sanity.

20, This is the view of the "humanistic psvchology"” =movement. See M. Rotenberg,
"Alienating Individualism" and "Reciprocal Individualism": A Cross-Culcural
Conceptualization, 17 J. Humaniscic Psych. 3 (1977). See alsc discussion in
Michael A. Weinstein, The Uses of Privacy ia che Good Lifa. in Yomos XITI:

Privacy 83. 89-93 (J. Roland Penncck & Joam W. Chapman eds. 1971).

2l. However, some minimal lavel of pnvsical privacr may be necessary Zor
matarial progress. See pp. infra.

2. 35ee reference and discussion in Right of Privacry 503-09.
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Second, the conventional literarure on privacy is almost encirely
concerned with the privacy of individuals racher than that of organiza-
tions such as business corporations. Moreover, only a limited subset
of the individual's activities are thought relevant co the analysis of
privacy. In particular, his entrepreneurial activicies are ignored.
Yar, as we shall sea, the claim for a legally protected right of
secrecy 1ls very strong whera, for example, the individual is seeking
to conceal his crue opinion of the value of some commedicy involved
in a2 transaction. The common law has long recognized this claim,
as well as the cognate claim of the corporate entrepreneur.

The arbictrary limitations on the domain of privacy suggest an
effort to change people's views by redefining teorms. Another example
is found in the area of constirutional adjudicacion, The Supreme
Court has erectad a constitutional doctrine of "sexual privacy" which,
for example, forbids staces to ban the sale of contraceptives to
married couples or to forbid abortions during the first cthree months
of pregnan:y+23 Whatever che merics, comstitutiomal, or octherwise, of
this doectrine, it does considerable viclence to the usual meaning of

the tara "privacyfz4

23. See, e.g., Griswold v. Conmecticut, 38l U.5. 479 {1963); Roe v. Wade,
410 U.5. 113 (1973); Caray v. Populatiom Services Inc'l. 431 U.5. 678-(1977).

24, Professor Bloustein approves this usage, apparencly squating "privacy”
to "personal liberty." Zdward J. Sloustein, Privacy Is Dear ac aAnv Price:

4 Response to Professor Posner's Economic Theory, 12 Ga., L. Rev. 429, 447
{1978). 1Ia Bloustein's hands, che word "privacy” seems in danger of losing
any useful meaning it may once have had. 0On the slascic quality of the term
in Supreme Court jurisprudenca see ¥ote, Toward A Comstizutional Theory

of Individuality: The Privacy Cpinions of Juscice Douglas, 87 Yala L.J.
1579 (1978).
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Third, it is well co discinguish the concept of physical prilvacy.
I refer to the conditions of 1ifa, not purely architectural, that afford
people a greater or lesser measure of distance from others. Doors.
private aparcments, unattached single-family houses, and private
automobiles facilitace privacy in the less tangible senses of seclusion
or secrecy, as do broader social conditioms such as urbanization and
occupational mobilicy which by reducing repecitive contacts between
people also reduce opportunities for observacion, i=zposition, and
other intrusions. Moderm advances in electronic surveillance operate
in the ocher diraction. Although chey probably do not use elactromic
eavesdropping, modern communards, as part of their efforts to raduce
privacy and individuality, are careful to remove the physical precondi-
tions of privacv, somecimes including duar5125

ITI. Some Economics of Privacy
A. Seclusion

Privacy, as I have noted, began to lose its negative conmotations
when the countryside was pacified, so that individuals. who lived in
crowded conditions, could occasicpally seek solitude, recraat, seclusion,
and retirement from their busv everyday lives. The desire for seclusion
seems a4t first glance difficult to understand in iastrumental tarms,

as an input inteo or investment io an activicy. It seems, rather, an

15. The faculty office at Goveraors State Universictv, im Park Forest

South, Illinois, have. I am rold, neither doors nor ceilings. because

such barrizrs to sight and sound would be inconsistent with the university's
fundamencal policy of "openness.”
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end in itself, an aspect of consumption or ctaste=-and to label a pre=
ference a "taste" is to confess that it has no economic explanacion.
Wor is a convincing psychological explanation available. A tasce
for solitude cannmot be regarded as a precondition for sanicy or even
happiness, for at most times and in most places people have lacked it.
It is only very recently, taking the whole course of human evelutiom,
that it was safe for people to be alome for even short periods of
time. Even today, while intellectuals may lik; to think of chemselves
as leading or wanting to lead recired, contemplacive lives, the vast
mass of people continue, by preference, to live, work, travel, recreats,
and be entertained, in groups; even when "alone," the average person
will usually be listeming to the radioc or watching television, Most
solitude is involuncary, and mental illness is associated with solitude
rather than its ahsante.zﬁ

The association between solitiide and intellecfuality suggests,
however, that the demand for at least limited solitude or seclusion, 35
distinct from the desire to lead a permanently reclusive life, may have
an instrumental interprecation after all. People whose work is mental
racther than physical require a more tranquil enviromment than others
and this will ofcen entail greater sulitude.ZT Further, as we are about

to see, a creator of ideas will cften seek secrecy in order to enable

25. See e.g., Garv L. Cooper & Martin D. Gre=en, Coning with Occupational
Stress Aoong Roval Air Force Parsommel on Isolated Island Bases, 39 Psvch.
Ren. 731 (1976).

This poinc, emphasized zo 2e bv Georze Scizler, has implicacicms for
zxplaining the secular tramd in privacwy. discussad infra ar op.
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him te appropriate the sccial benefits of his creations; and secrecy
often requires solitude. Finally, some measure of seclusion is necessary
te assure privacy of communilcation, an important aspect of privacy which
is discussed below.

As a detail, it may be noted that if there is a taste for solitude
as an end in itself it is a selfish emotion in a precise economic sense
which can be assigned to the concept of selfishmess. Solitary activicy
(or cessation Of activity) benefits only the actor. Work, and nonmarket
interactions such as love, child care, and even casual socializing,
confar benefits on othars. Production for the markec vields consumer
surplus while nommarket interactive activities presumably vield a form
of nommarket consumer :urplus.zs Ia an important sense, therefore, the
person who works is "unselfish" no matrer how exclusively motivaced by
greed he is. But che individual who recires from the world, like the
lazy man (who crades marker income for a reduction in che disucilicy
of work), reduces his contribution to the wealth of the cther people
in the society. It is the antimarkat bias of the modern intellectual
chat has made the cerm "privata person’” one of approbacion racher than
of opprobrium.

For most people, the desire for "privacy” has nothing to do with
wanting to be an anchorite, or even with wancing jusc scme peace and quiet.
Peopla often want privacy ia order to manipulate other people by concealing

from them aspects of their character, or prospects, or past thac would 4if

28. For example, the "output"” of a social gzame of cennis is presumably
greater than the opportunity costs (or prices) of the activity to the
plavers. Each is conferring a net benefic on the ocher.
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koown reduce their opportunities to engage in advantageous market

or nonmarkec transacticu&.zg But that is not alwavs the case, of course,
and I want now to examine an important case where privacy is desired

for reasons neither reclusive nor manipulative. This is the case

"ianovacion.”

of
8. Ianovation

As is well known, there is a problem in obraining the righc
amount of information in a free-marker syscem. Once informatiom is
produced, its prompt appropriation by others is easy because of the
public character of information but such appropriatiom prevents the
original producer of the informacion, the immovator, from recouping
his investment im its production. There are two methods of overcoming
this problem that are compatible with a market system as usually
understood. The first is the explicit creacion of property righes
in information, as in the patent and copyright laws. The second mechod
is secrecy. The information is used bv the producer but not disclosed
until he has had a chance to profitc from his exclusive possession.

The choice bectween these methods of fostering the production of
socially wvaluable information depends on a weighing of the relacive
costs and benefics of the two methods in particular circumstances. On
the benefit side, compara statutory and common law copyright. Scactutory
copyright gives the author or publisher a property right im his work:

no cne may copy it without his auchorizaticn. Common law copwvrighc

29. The analogy to fraud in the sale of zoods should bhe evident.
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uses the method of secrecy: so long as the author does not publish
his manuscript the law will protect him against unauthorized dissemina-
tion by uthers.ju Obviously, the method of secrecy would be self-
defeacing for the author who wanted to publish his work, or where the
practice of anm invention immediacely disclosed the embodied immovacion.
And even where secrecy would afford some protection (a publisher

might earn substantial revenues before a pirate editiom could be
printed and distributed), it might be an extremely costly method of
protection—it might entail, for example, accelerated, secretive book
publication at costs much higher than if the publisher had a propercy
righc in che published work. aAs a further example, a secret process
might have waluable applicacions in some other industry yet the owmer
of the process might be afraid to sell it because of the danger that
tha secret would get out to his comperitors.

Property rights are not, however, alwavs the superior methed of
enabling private appropriacion of che social benefits of informatiom.
The legal costs of enforcing a property righc are aqmenimﬁs digpropor=-
tionate to the value of the informacion sought to be protected: che °
patent system could not be used to protect a popular host's dinner
recipes. Often what may be termed cthe "tracing" costs of information
preclude reliance om a property-right svstem. [f ideas as such were
patentable or copyrightable, as distinct from the sorts of comcrecely
embodied ideas that the patant and copyright laws in fact protect, the
30. Common law copvright is oot sizply an aspect of crespass law. If I,
being lawfully on vour premises, make a xerox copy of vour manuscript but

do not remove or damage the manuscript, there is no theft or conversion
but there is an infringement of vour common law copvrizhc.
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scope of, and the difficulcy of determining, infringement would be
excessive. For these and other reasons secrecy 1s an important social
instrument f£or encouraging the production of informacion (especially,

as we shall see, where the formal rights system in intellectual

property is undeveloped)., Many examples come to mind, The shrewd bar=-
gainer who conceals from the other party to a negotiacion his true
opinion of the value of the object of the transaction is legitimactely
engaged in appropriacing the social benefit of superior knowledge of
market values; and so with the large purchaser of some company's stock
who places a lot of small orders under false names so that his activicy
will convey less information to the sellers that they have undervalued
the stuck.ll Secracy is the indispensable mechod of procecting not

only the speculator's iavestment in obtaining informatiom wvital to the
srompt adjustment of markecs to changed condicioms but also the investc=-
zent in information both of the great chef and of the housewife who "buys"
the esteem of her friends with her imaginative cooking. The lawyer

work product doctrine is best underscood as the use of secrecy Co
protect the lawver's (and hence clienc's) investment in research and
analvysis of a case.

C. Concealment of Personal Facts

In speaking of privacy as seclusion and as inmovation, I have had

no occasion to bring reputation into che discussion. Reputacion is the’

31. A single very largze purchase of scock is less likely co be a random
event than many small purchases, which mav well represent portfolic adjusc-
zents unmotivaced by superior informacion.
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ogpinicn in which someone is held by others as a candidate to tramsact
with, either socially or commercially. A good reputation implies
that people are eager to transact with the individual and a bad ome
that they are averse to transacting with him. Reputatiom affects the
individual's wealth by determining the terms that people will offer
him in transactioms. Thﬁs, withdrawal, temporary or permanent, from
society is normally not motivated by a desire to enhance reputatiom.
To take the extreme case, the recluse has little use for a reputation.
Yor does the inventor seek "privacy" (secrecy) for the purpose of
creating or enhancing a reputation. Io contrast, the third sense of
privacy which I am interested in explicating-—privacy as the concealment
of discreditable facts abour oneself--is closely related te reputation,
for it 1s a method (though noct the only or even the most effactive
method) of enhancing reputation.

Peaple do not conceal a criminal past because Chey desire seclusion
or because if they reveal their past they will be impedad in reaping
the fruics of innovarive activitcy. Thev conceal it ip order to secure
a good reputation. This point is obvious enough in the parallel case
of a producer who conceals cthe dismal safety record of his product.
The individual who hides a hiscory of mental illness or some other
relevant health defect from his emplover, family, and friends, or a
hiszcory of bankrupccies from his creditors, or tastes, eccentricities,
opinions, attitudes, and the like thar if known would impair his Tepuca-
tion among friends and acquaintances is engaged in the same kind of

dctivicy as a producer wno conceals defects in his producc. Onlw
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the modern intallectual's prejudice against market activity makes
this a startling equa:icn.32

It may be objected that many of the facts that people conceal
(homosexualicy, bigotry, sympathy to Communism, superscitiom, religiom,
minor mental illnesses, early scrapes with the law, marical discord,
nose picking, or whatever) would if revealed provoke "irratiomal"
reactions by prospective employers, friends, creditors, lovers, and
s0 on. But this objeccion overleocks the opportunity costs of shunning
people for scupid reasons, or, stated ocherwise, the gains to be had
from dealing with someonme whom others shun irrationmally, If ex-conmvices
are good workers but most emplovers don't know this, emplovers who do
know it will be able to hire them at a below-average wage because of
their deprassed job opportunmities and will thereby obtain a competitive
advancage over the bigocs. In a diverse, decentralized, and compecitive
society such as ours, cone can expect irratiomal shunning to be weeded

QuUt ovaer :i:e.33

32. On the contemporary tendency to favor the enhancement of libercy
in the personal sphere and its suppression in the economic sphere see
Aaron Director, The Parity of the Economic Market Place, 7 J. Law &
Econ. 1 (1964); and Ronald H. Coase, The Market for Goods and the Mar-
ket for Ideas, 64 Am. Econ. Rev. Papers & Proceedings 384 (1974).

33. This process has been analyzed extensively in the context of
racial discrimination (see e.g., Gary S. Becker, The Economics of
Discrimination (2d ed. 1971); and Harold Demsecz, Minorities in the
Market Place, 43 ¥.C.L. Rev. 271 (1965)), but would seem to be equally
at work in the case of discriminarion against convicts, homosexuals,
etc.
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A commercial analogy will help to bring out this point. For
many vears the Federal Trade Commission required importers of certain
products, especially products made im Japan, to label the product
with the country of origin, The reason was a widespread belief, whose
rationality the Commission was not prepared to confirm or deny, that
certain foreign (especially Japanese) goods were inferior. Also,
cherea was believed to be some residual anger over Pearl Harbeor. But,
as is well known, Japanese products proved themselves in the marketplace,
the prejudice against them waned and eventually disappeared, and today
Japanese origin is a proudly displayed sign of quality and good value.
This is an example of how competition can over time dispel prejudice.

It is an example from commerce but a similar example, this one involving
Japanese-American people rather than Japanese products, is available co
illustcrace the competitive process at work in the realm of emplovment

and personal relationships.

The diffarent treatment of past criminal conduct in the law of torts
and the law of evidence provides further insight on.this point. In torc
law, save in Califormia, there is no rignt of actiom against somecne
who publicizes an individual's criminal record, no maccter how far in
the past cthe crime accurrad.34 However, in criminal crials, the use of
'pasz crimes to impeach a witness's tesctimony is limiced (in the judge's

s : . 3 .
discretion) to relatively recent crimes. ? In beth cases, it is arguable

()
i~

See Right of Privacy 413-16.

. 3See McCormick's Handbook of the Law of Evidence 87 (Edward W, Cleary
(2d) ad. 1972).
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that people can be trusted to discount negative personal iaformation by
its recency. In the tort case, the people doing the discounting--friends
and acquaintances, creditors and ocher employers, and other actual and
potential tramsactors-—pay a price, in lost opportunities for advantageous
transaccions, if they attach undue weight to events in the remote past,
Mo rule is needed, Jurors pay no similar penalty, and ino these circumstances
a patarmalistic approach to the question of the ratiomality of their decisions
may therefore be warranted.

Irrational prejudices, the sort of thing a market system will tend to
weed out, must not, however, be confused with acting on incomplete informacion.
The raticnal individual or firm will terminate search at the point where
the marginal gain in knowledge from additiomal inquiry is just equal to
the marginal cost (in time or whatever). Consequently, if the value of
transacting with onme individual rather than another is small, or the
cost of additiomal information great, the process of ratiomal search mav
tarminate at a very early stage, as some would judge it. II ex-coavicts
have on average poor emplovment records, Lif the cost of correcting this
average judgment for the individual ex-comvict applying for a job 1is
nigh, and if subscituce employees without criminal records are available
at not much higher wages, it may be raciomal for an employer Co adopt a
flac rule of mot employing anyone who has a criminal raccrd.36

Thers is no evidence that people are generally less ratiomal about
how far to carry their search for emploveas, spouses, friends, and so
forth than thev are in che ordinary economic activities that we leave to

the market (indeed emplovment is one of those accivicies), A

J6. See further on this poinc po. infra. Yotice how the axistence
of minimum~wage laws recards the process by wnich members of diffsrent groups
obtain access to the employment marker,



growing empirical econmomic literature om nommarkec behavior, including
marriage, procreation, and criminal activity, finds that people behave
about as rationmally in these areas as do firms and consumers in explicit
marknts.j? These findings argue for allowing marker principles to determine
the weight to be given the sorts of discrediting information that people
seek to conceal. The marker approach suggests in turn cthat whatever
rules governing fraud are deemed optimal in ordimary product markecs
ought in principle to apply equally in labor markecs, credit markecs,
and "markets" for purely personal relationchips as well. Thus, if
economic analysis would deem the refusal to disclose a particular cype
of fact fraudulent in the marker for goods, such refusal ought also
to be deemed fraudulent when made by someone seeking a job, a personal
loan, or a wife. Annulment of a marriage because of fraud is thus a
strict z2nalogue to recission of a fraudulenc commercial contracc. Of
course, in many areas of persomal rTelatioms the costs of fraud are too
slight to warrant formal legal remedies,.

The concept of privacy as manipularion requires, however, gqualifica-
tion in chree respects.

l. Concealment sometimes serves, paradoxically, the funmction (dis-
tinct from cthe innovation funcrion of secrecy discussed earlier) of
promoting rather than impeding the flow of accurate informarion. At any moment a

person's mind is likelv to be brimming over with vagran:, half-formed,

37. See decker, supra ncte &, I[atroduction, and studias cited #a note 33 infra.
The absence of a minimum wage in the nonmarket sector is a facctor favoring
the weeding out of irracional antipathies in that seector.



As this example suggests, clothing, adormment, cosmetics, and the

like serve not only to communicate but also to misrepresent, though

this sort of misrepresentation has rarely been thought worth public

intervention to correct. A misrepresentatiom rationale for the sporadic
forts to regulate luxury in dress cannot be entirely excludad,

however . Barbara Tuchman writes of the fourteenth century:

Hothing was more resented by the hereditary oobles than the

imicacion of their cloches and manners bv che upstarts, thus

obscuring the lines becween the aternal orders of society.

Magnificence in cloches was considered a prerogative of noblas,

who should be idencifiable bv modes of dress forbidden to ochers.

In che effort to escablish this principle as law and prevent

'outrageous and excessive apparel of diverse people against their

estate and degree,' sumptuary laws were repeatedly announced,

actempting to fix what kinds of clothes people might wear and

how much they might spend.%0

2. Concealment sometimes serves a legitimate self-help functiom.

A zood example would be the rich man's concealing his income because
he fears that he might be a target for kidnappers. This motive is to
be distinguished from wanting to conceal his income from his crediteors,
familv members, and the tax authorities.

3. Aoy concept of concealment as misrepresentatiom must, by analogy
to commercial misrepresentation, incorporata some notion of materialicy,
People may, for reasons imperfectly underscood (or ac least not illuminated
by economics), assiduouslv conceal Zacts about themselves which if known
would not affect their social inreracrions; much of che tradiriomal
{and rapidly vanishing) reticence about nudity has this character. Yo
efficiency interest is promoted by requiring disclosure of the immaterial
concealed fact. 3v the same token, there is little demand Zor such disclosures,

0. Barbara W. Tuchman, & Distant Mirror: The Calamitous lé4ch Cemtury 19 (1578).
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Just as the possessor of a good reputation founded on fraud is
vulnerable to being harmed by truth, the possessor of a deservedly
good reputation is vulnerable to beling harmed by falsehood. It is im
this sense, I believe, that the tort of defamacion and the tort of
invasion of privacy are properly regarded as closely relaced. While
the courts in defamation cases, as we shall see, are concerned with
protecting good reputations from damaging falsehoods, the courts in
privacy cases spend much of their time feading off efforts of people
to get compensation for the destruction of an undeservedly good repu-
tation by exposure of discreditable facts about them. The circumscribed
nature of the privacy tort relacive to the tort of defamarion is evidence
oot that the judges have been hidebound and obtuse but that they have
reccgnized the fundamental difference between the claim to privacy in
the form in which it is usually asserted and the claim to be free from
defamacion.

The falsehood that damages a deservedly good reputation c¢reates the
same sort of harm that the concealment of discrediting information does.
When the individual is shunned because he is falsely believed cto have
a criminal record, socially advantageous transactions are forgone. The
analogy in the commercial world is the disparagemeat of a competitor’'s
goods. False disparagement causes consumers to shun transactioms that
would increase their welfare. Indeed, the fzlse disparager whether of
zoods or persons occupies a position parallel to that of che individual
who conceals discredicing inforzacion about himself: Both use falsehood
to divert transactions to themselves from subscicure transactors who, if

the truth ware kpoown. would be praferred.
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D, Comrunicacion

The privacy of communications requires separate consideration.
In one sense, a communication (lectar, phone call, face-to-face con-
versation, or whatever) is simply a medium by which facts are (selectively)
disclosed. It might seem, therefore, that if the facts are the sort for
which secrecy is desired in order to enable innovationm, the communicatiom
should be privileged, and if they are discrediting it should not be. But
this approach is too simple. Besides revealing facts about the speaker
{(or listener), a communication will often refer to third parties. If
they were privy to it the speaker would take this fact intoc account and
modify the communication. The modificacion would be costly both in
time (for deliberation) amd in reduction of the clarity of the communicarcion.
For example, if A in comversation with B disparages C, and C overhears
the conversation, C 1s likaly to be angry or upset, Lf A doesn't want
to engender this reaccion on C, as well he might not (because he likes C
or because C may retaliate for the disparagement), them, knowing that C
might be listening, he will avoid the disparagement. He will choose
his words more carefully; and the added deliberateness and obliqueness
of the conversation will reduce its communication valus and increase
its cost. To be sure, there is an offsecting benefic if the disparagement
is false and damaging co C. 3But there is no reason to believe that on
average more false than true disparagements are made in private conver-
sations; and the true are as likely to be deterred by the prospect of
publicicy as the false. If A derives no substantial benefit from

correctily observing to 3 that C is a liar, but stands only to incur
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C's wrath, the knowledge that C might overhear the conversation may

induce A to withhold information that might be valuable to B. This

is the reason for, among other things, the practice of according anonymity
to referees of articles sutmitted to scholarly jourmals.

A related point is that eavesdropping isn't a very efficient way
of finding out facts (say, A's opinion of C). If che danger of eaves-
dropping is known, conversations will be modified, at some secial cest,
to reduce their informatiomal content for third parties. The parallel
in nonconversational information would be the man who, having a criminal
record that the law does not enticle him to conceal, goes to great
lengths to avoid its discovery by changing his name, his place of work
and residence, and perhaps even his physical appearance, If the prinmcipal
effect of refusing to recognize property rights in discredicing informacion
about the individual were simply to call forth an expenditure on some
costly but effective method of covering one's tracks, the social gains
would be small, and could be negactive, [ assume that the primary effect
of allowing eavesdropping would not be to make the Test of society more
informed about the individual but co make comversations more cumberscme
and less effactive.

The distinctiom is developed in Figure 1, D is the schedule of
marginal private benefits to the iadividual from the activicy of con-
cealing material facts about himself. S is che cost to nim of chis
concealment. He carries his output of cthe activicy co the incersaction
of the curves, at g. If we assume, first, that the benefits to the

fndividual are exactly equal co the costs to those from whom he conceals
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matarial facts about himself (i.e., that the benefits are a series of
transfers from them to him) and, second, that these transfers are
eventually transformed inco equivalent social casts,ﬁl then the social
costs of the activity are the entire are=a under the D curve to the left
of g. Assume that some change in law or techﬁalngy occurs which makes

ic somewhat more costly for the individual to conceal material faccs
about himself. The effect is to shift S upward to 5' (a proportionately
equal shift in the supply curve is assumed). The rasulc 1s a small decline
in the activity and hence in its social costs. If, however, the event
that shifcs cthe supply curve--say, the introductiom of indiscriminace
wiretapping--imposes costs on scocially productive as well as socially
unproductive accivity, costs not shown in cthe diagram, the net sccial

benefics of the change could well be negative.

$

I
I
|
!
c 93
+l. The usual assumption iz che economics of coime literatura, See Gary S.
Becker, Crime and Punisiment: An Ecenomic Approach, 76 J. Pol, Ecom. 149,

171 a.3 (1968); and Gordon Tullock, cthe Welfare Costs of Tariffs, Monopolies
and Thefr, 3 W. Zeon. J. 224 (1967).
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But now suppose that S shifts upward as the result of a change
in law or techmology which, unlike wiretappilag, cannot be offset by
moderate addicional expenditures by the individual seeking concealment
(an example might be the establishment of a wery efficient natioowide
credit bureau). This shift is depicted by S" in Figure 1. The reduc-
tion in the scale of che concealmenc activity brought about by this
shift is vervy great and the resulcing reduction in che social cosc
of the accivicy is likely to oucweigh any negative externalities.

The shift from S to §' is a guess as to the 2ffect on the amount
of concealment of personal facts of allowing eavesdropping, and the
shift from 5 to 5" a guess as to the effact of refusing to recognize
a property right in personmal information such as a criminal record or
a history of mental illness. The costs of concealing the past are
higher than those of using indirectness in speech and thev rise
rapidly with the scale of the accivicy, as suggested by the slope ﬁf Fot
When Thomas Eagleton was nominated for Vice-President on the Democratic
Party ticker in 1972, there was no way he could have concealed his
history of mental illness, but he could have concealed his copinicns
of third parties in a ragime of conversationmal publici:y.iz

E. The Legal Procection of Privacy, With Special Reference to

Confidential Relationshios

I have identified several areas where secrecy appears to promote social

2. An incermediace case is che fmpact of precrial discovervy on corporate
ecord-retention policies. Fewer and less candid records are kest, but a
arge organization caonot function withour some document ratention.

[
5
r
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welfare. The guestion arises as to the nature of the legal protecticn
accorded secrecy in these areas. Suppose A in conversation with B
slanders C, B repeats the slander to C, and C sues A for defamation.
Has A the right to sue B to recover any damages paid cut to C, on the
ground of breach of confidence? The general answer i3 no, unless A
and B have a contract obligating B to respect A's confidences. Such
contracts are rarely made, presumably because the costs of a broken
confidence are normally low relative to the costs of negotiating and
enforcing a contract. Alsc chere are effective nonlegal sanctions
for breach of promise by a social friend or family member because of
the continuing nacture of the ralatinuship-ﬁj An occasional exception
is where the confidence is imparrted in the course of business dealings,
especially where the confidence imparted is a valuable trade secrat;
and here one often £inds explicit contracts forbidding breach of
confidence.

If the fact imparted in confidence is discreditable, a contract
designed to prevent its disclosure might well be viewed 35 contrary
to public policy and hence unenforceable. This rasult would be in
harmony with the analysis in this paper, and is the general approach
of the law. If I confess a crime and exact vour promise not Co reveal
my confession to anyone, the promise 1s unenforceable no macter what
formalities of contractual obligation are emploved, Yat there is an

important set of exceptions to this principle: at common law, informacion

43. See Richard A. Posner, Gratultous Promises in Economics and Law,
6 J. Legal Srudias 411, 417 (1977),
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imparted in confidence in conversations between spouses, between
client and lawyer, and between certain govermment officials ("execu-
tive privilege") is given extraordinary prﬂ:ectinu.ﬁa For example,
a husband who has confessed a crime to his wife can prevent her from
tascifying co the confession in a criminal proceeding. This result
seems puzzling from an economic standpoint. True, the marital and
lawyer-client relationships would be impaired if the spouse and the
clienc respeccively had to exercise extreme circumspection in communi-
cation, because the nature of these relationships makss it easy for
the spouse or lawyer to detect guilc from an unguarded remark. B3ut
why should society wish to strengthen the bonds of matrimony and of

4
legal representation for criminals? ?

Oune answer is that if there is a sufficiently strong social interest
in promoting the marriage relationship, the spousal immunity, chough
it results in higher costs of crime than otherwise, mavy be justifiable
in teras of the encouragement it offars to spouses to communicate with
each other without concern for possible later use of testimony against
them.aa It is not surprising, cherefore, in an era when the importance
attached to stable marriages has declined, to f£ind a strong movement

g 47
against the immunity.

44. See McCormick's Hardbook of cthe Law of Evidence. supra noce 35, chs.
9-13, 12. The doctor-pacient privilege s stacuctory.

45. A cradiciomal replvy in the case of the lawver-client privileze is tchat
the lawver's abilitv to represent his client would be impaired if he were able
to appear in the case as 3 witness. The reply is unavailable in the case of
the spousal immunicy.

46. This is the cradirional rarionmale of the immunicy (sese McCormick's Handbook
of the Law of ZIvidence, supra norte 35, at 172) and, as Sarv Zecker has stressed,
is consistent with the recent aconomic analyses of che family.

=4

e

See id., 1978 Pocket Part, ac 30.
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The opposice extreme from the spousal and lawyer=-client privileges
would be a rule requiring people to disclose macerial facts about them=-
selves==to issue periodic disclosures similar to those that corporations
are required to make under the federal securities laws. Theory and ex-
perience suggest that in neither area is such a reporting requirement
decessary or approprintt.&a We can leave to contract, formal or
informal, the task of eliciting the amount of disclosure that creditors,
emplovers, spouses, friends-—or shareholders-—deem optimal in deciding
whether and on what terms to deal with the individual or corporation
in question. I am arguing in short for a uniform appreoach to the
regulaction of personal and commercial or corporate informatiom. My
previous article (in its discussion of the privacy tort) and the present
one (in its discussion of che defamacion tort in Parc V) provide
evidence that the common law, consistently with che implications of the
economic analysis in this paper, has applied a unitary standard co the
personal and commercial-corporate spheres.

F. Physical Privacy

The most elementary concept of privacry is chac of physical privacy,
as when one speaks of a "private apartment,” or of lacking "privacy"
when one has to share a kitchen with anocher family or am office with
a coworker. Physical privacy is important not in itself but as the
precondicion for the various sorts of privacy I have been discussing-—-

seclusion, innovacion, concealment, and comversaticnal privacy. It can

42. On the disclosure requirements of che faderal sacuritiss laws see
George J. Benston. Corporate Finmancial Disclosure in the UK and che USA
(1976); and George J. Stiglar, Public Regularion of tha Securitises Marker,
37 J. Bus. 117 (1964).
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be used to relate a sociecy's level of privacy to its material
conditions. Poor pecple or poor societies cannot afford the amount

of physical space necessary to creace privacy.kg In the pooresc of
societies physical privacy is obtainable only by retreating to the
wilds, often at considerable danger., Apart from purely spatial com-
siderations, poor societies lack the occupational and recreationmal
mobility that fosters privacy by making it costly to keep track of
people. Urbanizactiom is a powerful facilitator of privacy by enabling
individuals to obtain anonymity.

The hiscorical growth in privacy involves a shifc both in demand
and in supply. Insofar as people seek private homes, move to citles,
etc. as their incomes rise in order to obtain greater privacy (a plausible
motivation in light of the many private benefits, in innovation, conceal-
ment, ectc., that privacy affords), we may describe privacy as a superior
good (i.e., proportionately more is demanded as income rises) which
has increased tremendously over time as a result of the secular growth
in incumea.jﬂ However, developmentcs thact have facilitaced privacy, like
the cicy, the private home, and the autcmobile, hav; been mocivated by
other desires besides just desire for privacy. In incidentally lowering
the coscs of obtaining privacy, these developments have futher promoted
its growth and provide an additional reason for observing an increase of

privacy as society becomes wealthier and more urban.

49. On cthe conditions of priwvacy in poor societies see cext aC notas 34-353
infra.

30. The zrowth of the proporcion of workers involved in primarily mental rather
than physical labor may also be a facrtor, though one operacive principally wich
regard o privacy at work racher chan in the house.
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Another factor operating on the supply side is the cost of sur-
veillance, until recencly a highly labor-intensive activity which
had presumably been growing trelatively more costly as an aspect of the
general lag of productivity growth in the labor-iatensive service sec-
tor compared to the capital-intensive manufacturing sector. This trend
has probably been reversed by developments in electronics over the
past 50 years, beginning with wiretapping, Recent advances in com=
puterized data processing have enabled the accumulation at low cosc
of vast amounts of privace information by credit bureaus, insurance
companies, other privace firms, and governmenc, At the same time the
govermment's demand for personal information has grown as an incident
te the expansiom of the size, and concomitant taxing requiremencs, of
government.

If privacy is indeed a superior good, but ome whose cost is now
rising because of a decline in the relative cost of prring, we may have
a clue to the recent legislative movement to give pecple more privacy.
I recurn co this subject in Part VI.

[

G. Curigsitv and Prving

Just as there is a demand for privacy, so there is a demand for
pescering, prying, and invading privacy in other ways. The tendency in
thought is to couple an uncricical enchusiasm for privacy with an uncri-
tical revulsion against prying. Yer che prvingi!that used to be the
preserve of the wvillage gossip but is oow more likely to be done by
invesctigative reporters and gossip columniscs serves the important
social funccion of unmasking the misrespresentations that people emplov

to deceive others inte tranmsacting wich them on advantageous terms.



(I use transaction in the broadest sense, to include the individual
who wants to be "our" Vice-President without disclosing his history
of mental illness,)

A separate funcrcionm of prying, unrelated to self-protectiom
against deceptive transactors, is educacional., People learn abouc
life and form their tastes in great part by imitation of other people,
and in a society where physical privacy is highly deaveloped and highly
prized, it is difficulc to observe the conduct of other people directly.
In these circumstances there is a demand for gossip columns. This
demand is increased by the hizh opportunity costs of time, which,
combined with higher literacy, make reading a more efficient method
of informing oneself about possible "role models" than trying to obsarve
them in person.

The idea that gossip columns have an informational content is
one of the most strongly resisted implications of the economic analvsis
of privacy. But how else is one to explain why the "prurient" interest
in the private lives of the wealchv and celesbracted is positively correla=-
ted with the possession, not absence, of physical privacy? Gossip columns
and movie magazines flourish more in the U.S5. than in Europe when
there iz (as we shall discuss in the next part of the paper) less
physical privacy than in the U.5, And although the gossip column
and movie magazine and other vehicles of public gossip are considered
the domain of the vulgar and uneducated. they seem to be growing steadily

in chis councry despite the rising level of educacion--because, [ suggest,
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the growth of physical privacy has shut off direct observatiom of
how strangers 1ive.51

No doubt some prying cannot be explained purely in market terms,
Most of this prying is probably done by the govermment rather than by
privace emplovers, credicors, neighbors, and newspaper reporters., Two
considerations suggest this, First, the government is often engaged
in activities for which there are no economic juscifications=-=such
as keeping itself in power, or using taxation to transfer wealth
from its opponents to its supporters——and in which prying is an impor-
tant tool. Secomnd, the lack of competitive constraints makes the cost
to govermment of prying that is carried beyond the point where its
marginal benefit and marginal cost are equated less than it would be
to private firms and individuals. I return to these points in Part VII,

IV. The Empirical Evidence for the Ecomomic Approach

The preceding part of this paper repeated and extended the economic
analysis that I used in my previcus paper as the basis for arguing
that the common law rules relating to privacy are econcmically efficient

and therefore provide evidence for the positive economic theory of the

51. Compare Westin's description of how the houses of the wealthy in

ancient Rome were cheek-by-jowl wich the tenements of the poor (Alanm F.
Westin, Privacy in Western Seocietry; From the Age of Pericles to the American
Republic 44 (Report to Ass'n of Bar of City of N,Y. Spec. Comm. om Sci & Law,
Feb. 15, 1963)), a pattern thac persists to this day in many Eurcopean cities
but is virtually unknown in the U.S5. On transaction-cost obscacles to pur-
chasing the private information recounted in gossip columns from the subjests
see Right of Privacy 417-18,
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common law, I will not repeat or atfempt to add to that evidence
here.sz but will instead take up a different poinc. If one accepts
{ac least for argument’s sake) that the privacy cases are broadly
consistent with the economic theory of privacy, what evidence is there
thar che theory itself is corract?

Much of the evidence at this stage is indirect, Empirical
studies of a wide variety of personal behavior not usually considered
economically motivaced, including the choice of a spouse and the decision
whether to commit a "noneconomic" crime such as malicious mischief
or rape, confirm the applicabilicy of the economic model to such
behaviur.53 These studies establish a presumption that the ecomomic
approach is applicable to other sorts of persomal behavior as well, such
as that involved in privacy situations.

There is also some direct, though scattered, evidence for the
economic model of privacy, contained inm comparative and in psychological

studies.

52. See Right of Privacy 409-21; and wicth regard to defamation, Part
V of this paper, infra. 3lcustein, susra note 24, at 442-47, points
out that some of the privacy cases protect 2 kind of shyness (z2.z2.,
abpout nudicy) that is not alwavs mocivatad by a desire to conceal
discreditable facts about onesell. That the cases protect such
shyness is not inconsistent with the economic theorvy of che privacy
tort (a point Bloustein fails to understand); it is, rather, the
snyness itself that presents a puzzle from the economic standpoint.
See note 38 supra and accompanying cexct.

53. For illustracive studies see GAry §. Backer, Elisabeth M. Landes

a RAobert T. Michael, An Zconomic Analysis of !Marital Imscabilicy, 83

J. Pol, Econ. 1141 (1977); William M. Landes, An Economic Study of U.5.
Aircrafc Hijacking, 1961-1976, 21 Jj. Law & Econ. 1 (1978B); and studies
ciced in Becker, supra noce 4, ac 9-1l,
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1. Although there is no conovenient metric for ranking societies
by the amount of privacy they afford, some gross discinctionms are pos-
sible, and suggestive. For example, privacy is virtually nonexistent
in most primitive sociecies (American Indian, tribal ﬁfri:an, and so
cn}.54 People live crowded together in small wvillages, lack private
rooms and often even doors to the outside, are rarely alone, and hav&
little opportunity for concealment of any sor:.55 The absence of privacy
(suggested by the lack even of a word for it in the languages of
primitive peoples) implies, if the economic analysis summarized in
Part II is correct, that speech in primitive and ancient societies
will rend to be more formal and circumspect chan in modern societies,
in just the same way (another bit of evidence of che economic model)

56

that modern people speak more formally the larger the audience. The

Homeric epics, which assumed cheir final form in the late eighth or early

34. See e.g., Right of Privacy 396 n.l0; John Beard Haviland, Gossip,
Repucation, and Knowledge in Zinacantam (1977); and John M. Roberts &
Thomas Gregor, Privacy: A Cultural View, in Nomos XIII: Privacy, supra
noce 20, ac 199. For a wvivid evocation of the lack of privacy in primicive
sociecies see E.E. Evans-Pritchard, The Nuer 15 (1940).

35. Tor example, the Yanoama Indians live in large collective dwellings of

up to 100 yards in dizmeter. As many as 250 people will live in each dwelling,
grouved in families each of which clusters arocund its owm hearth. There ara

no walls within the dwellings, The Yanoama villages are surrounded by
thousands of square miles of wvirgin forest but it is considered dangerous

to leave the village. See Napcleon A. Chagnon, Yancama: The Fierce People

(2d ed. 1977); William J. Smole, The Yanoama Indians (1966).

56. And the discussion in faculry meecings is more formal if student
cbservers are admitted.
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seventh century 3.C., provide the most striking but oot the only
evidence of the precision and decorum of primitive speech——so at
variance with the crudeness of primitive technulogy.ST
The absence of privacy in primitive sociieties has an even more
surprising implicacion: that primitive societies will be stagnant,
noninnovative, and unprogressive, These are indeed well-attested
features of primitive sociery; it is the connection with the lack of
privacy that has been overlpoked. In che absence of a well developed
syatem of property rights in ideas, privacy is, according to the analysis
in Parc II, an essential precondition for people to be able to appropriate
the benefits of creative ideas, Without such appropriability there
iz lirrle incentive to develop such ideas. I am suggesting, ia shorc,
that people don't merely lack doors and partitions because they are
primicive, but are primitive in part because thev lack doors and partitions,
The amount of privacy necessary to sustain Innovative activicy
of a high order appears, however, to be less than we taka for granted
todav. For axample, onlv the very wealthy in ancient Rome enjoved the
sort of physical privacy mosc people in the advanced countries enjov
today and their privacy was greatly compromised by the fact that chew

were under continual observation of their servants, manv of whom, apparently,

37. 3See also Right of Privacy 402 n.20; and Language in Culture and
Sceiety pr. II (Dell Hymes ed, 1964), It is relevant to note that
rthetoric was an important fiald of education and scholarship in

Aristotle's time (and indeed long before)—and has virtually disappeared
tadav.
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wers disloval (servants were often paid police iuformars}.SE Ia the
medisval manor the whole household would often sleep together in the
great hall (wich cthe lord and lady, perhaps joined by one or cwo
favored guests, in the only bed), As late as the seventeenth century
it was common for the well-to=do to have servants sleep in their
bedrooms for protection against possible intruders. As late as the
aighteenth century bedrooms opened into each other rather than into

a common hallway.

It is my conjecrture that at some point, reached lomg ago, further
increases in che amount of personal privacy no longer increased signi-
ficantly the incentive to innovate but did, of course, continue to in-
crease the ability of people to conceal their activities for manipulacive
purposes., The identification of this point of diminishing social returns
to privacy is, obviously, a research task of formidable difficulrcy: it
will not be acttempted here,

Anocher intaresting comparison is between modern-day America and
Eurcpe.s9 There is more phvsical privacy in America than in Europe,

Zuropeans live in more crowded condicions; single-family houses are rarer;

58. My main source for the history recounted in che paragraph is the
interesting study bv Alan F. Westin, Privacy in Wescern Hiscory: From the

Age of Pericles to the American Republic (Report to Ass’'m of Bar of City

of N.Y¥. Spec., Comm. on Sci, & Law, Feb, 15, 1965), For a more specilalized
study see Richard Goldthwaite, The Florentine Palace as Domestic Archicecrure,

77 Am, Histc. Rev. 977 (1972).

9. GSee Herbert J. Spiro, Privacy in Comparative Perspective, in Nomos XIII:
rivacy, supra note 20 at 121, and for che factual Basis of chis paragraph
Edward T. Hall, The Hidden Dimension chs, 11-12 (1966),

5
P
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"suburban sprawl" remains largely an American ?hinnmsnun;ﬁu many
Europeans still live in willages; there is greater cccupationmal and
geographical mobility im the U.S. than in Europe. These characteristics
bearing on physical privacy are reinforced by the greater intrusiveness
of the state in Europe than in America--the intermal passports, and so
on. The lack of privacy implies on an aconomic view, and one finds,
that Europeans are (1) more formal and precise in their use of language;
and (2) more reserved and circumspect with strangers--more ''privace.”
(The behavieor of Japanese, who also lack privacy by Americanm standards,
supports chis poinc.) The American gabbles freely to strangers; the
European and Japanese does noc, The reason suggested by the anmalysis
in cthis paper is that the American iz so favorably situaced for com-
cealing discreditable information about himself that he incurs lictle
cost in revealing himself ro a scranger. The chance that this scranmger
will encounter him again, or knows pecople who know him, or is otherwise
a candidate for significant future interactions with him, is less in
the American than in the Eurcpean or Japamese setting.

This analysis implies that within the United States we should encounter
a high level of rhetorical skills among pecple living in crowded conditions,
such as "ghecto"” blacks. Given the educational deficiencies charactaristic
of this group, it would be surprising to find them well equipped with
expressive skills. Yet in fact the research of sociolinguists has established

that "Yonstandard Negro Eaglish,” or "Black English Vernacular." while

60. The individual wio lives in one communitvy, works in another. and commutes
berween them in a private automobile has much more privacy than the individual
who lives and werks in the sape communitcy and walks or takes oublic cranspor-
tation bertween home and office: tche opportunicies for surveillance of che
lacter individual bv his neighbors-coworkers ars so much greater.
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displaying important differences in grammar and vocabulary from
standard English, are expressive instruments of comsiderable subtlety
and pawer.ﬁl Lack of privacy may explain the emphasis placed in this
otherwise deprived culture on rhecorical skill.

2, Like the comparacive studies, the psychological studies
reveal greatar circumspection where the costs of candor are higher,
Experimental study has shown, for example, that a man approached by a
stranger will tend co speak less freely to him than a woman approached
by a strangnr.ﬁz This difference need not be ascribed to some fundamental
biclegical difference between cthe sexes, An economic explanation is
possible, Because men are more likely to be involved in markec activicies
than women, they generally derive greater value from concealment of
possibly discreditable information than women do, and this fact may
be responsible for the greater reticence that traditionmally distinguishes
men from nonworking women. The same studv showed that a man will
generally speak about himself with greater candor to a female than to
a male stranger. This behavior is consistent with the fact thac a man
{excepting the occasional Don Juan) is more likely to be a candidace
for future transactions wich anocher man (who might be a cax collector,

a decective, the employee of a competitor, and so on) than with a woman.

8l. See, e.g., William Labov, Language in the Inner Citv: Studies in the
Black English Vermacular (1971), and for a wery brief discussion Peter
Trudgill, Socioclinguistics: An Introduction 65-66 (1374).

62. See Zick Rubin. Disclosing Oneself to a Stranger: Reciprocitcy

and [ts Limies, 11 J, Experimental See. Psveh. 233 (1975), and studies
cited cherein.
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Still another relevant finding in this study is that out-of-
towners at che Boston airport, when approached by a stranger, were
more likely to confide perscnal information in the stranger than
residents of Boston were. The experimencer himself offered am expla-
nation thoroughly consistent with the economic approach; "Whereas the
Bostonian subject might conceivably expect cto rum into the experimenter
again some day on Beacon Hill or in Copley Square, the out-—of-towner
could be wirtually certain that their paths would nevar again cruss."ﬁj
Io che same spirit George Scigler has speculated that the candor
(startling to a modern reader) with which the characters in nineceench-
century English novels reveal their incomes reflects the absence of
inccome tax.

The psychological studies relating to privacy also tend to refute
the notion, which is inconsistent with the economic model, that privacy
is a psychological necessity. Studies of crowding, a2 proxy for lack
of privacy, indicace thar the pure effect of crowding on various measures
of mental health or scabilicy is insignifican:.64 Frivacy is not
somecthing we "need,” as we need food or air; it is someching we want
in order to advance plans far removed from biological imperatives.

Rational behavior respectiog privacy is also suggested bv the way im

63. Id. ac 255=36.

54, See, s.g., Jonachan L. Freedman., Stanlay Heshka & Alan Levy, Populacion
Density and Pachologv: Is There a Relacionship?, 1l J. Experimental Soc.
Psych., 539 (1973].
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which people will subscitute reticence for physical privacy when the
lacter is in short supply,ﬁs a substitution obviously related to the
tendency to use more formal modes of expression with larger audiences
{(less privacy).

The evidence discussed above, and a little more thac could be
added,ﬁﬁ obviously does not establish the economic theory of privacy
on empirically firm foundatioms. Each plece of evidence is susceptible
of alcernative explanations. What may be said at this early stage in
the sconomic study of privacy is that the economic model has a certain
power to organize and explain a diverse array of fairly well-attested,
if noc systematically measured, phenomena.

V. An Economic View of Defamatiom

My previous article on privacy focused on the privacy tort. Although
the tort of defamarion (libel and slander) has long been recognized to
raise parallel quescioms, economics is useful in clarifying the precise
relationship between the two torts. It also provides a perspective
from which to evaluate the frequent charge that defamarion is doctrinally
the least satisfactory bramch of tort law because riddled with arcane
and irraciomal distinctions, such as that between libel per se and libel

mm——— —

65. See, e.g., Carl 1. Greemberg & Ira J. Firestone, Compensatory
Responses to Crowding: Effects of Personal 5pdce Intrusionm and Privacy
Reductcion, 33 J. Personalicy & Soc. Psych. 637 (1977), and Arab behavior
discussed in Hall supra note 59, at 148.

65. See discussion of Buclkley Amendment in Right of Privacy 401-02,
of Goffman's work on misrepresentacion in everyday life in id. at
395, End cf the studies of che growth of single-person households in
note / suora.



255_5521.6? As we shall see, ecoonomic theory is quite useful in
explaining the general structure, although not all of the details,
af defamacion law.

Reputation, the opinion people hold of a person. a firm, or a
good, has an important econcmic function in a market system (or iam any
system where voluntary interactioms are important), It reduces the
search costs of buyers and sellers, makes it easier for the superior
producer to increase his sales relative to those of inferior ones,
and in these ways helps channel resources into their most valuable
employments—a process at the heart of the market system. This role
is not limited to explicit markers; it is just as vical to the functioning
of the "marriage market,” the market in friends, the political market,
and so om.

The falgification of reputation is therefore a macrer of legicimace
social concern. Such falsificacion can take eicher of ctwo forms. A
firm or an individual--it doesn't matter which--may try to create an
undeservedly good reputacion either by affirmarive misrepresenctacion
or by the concealment of discreditable facts about icself or himself.

It is chis process that gives rise to the kind of pseudo-privacy clainm

67. Prosser stactes: "It must be confessed at the beginniog that chere

is a great deal of the law of defamation which makes no sense. It contains
anomalies and absurdities for which no legal writer ever has had a kind
word, and it is a curious compound of a strict liability imposed upom
innocent defzndants, as rigid and extreme as aoything found in the law,
with a blind and almost perverse refusal to compensatas the plaintiff for
resl and very sericus harm." William L. Prosser, Handbook of the Law of
Torts 737 (4ch ed. 1971) (footnots ommitted). Chapter 10 of the Prosser

book contains a lucii summary of che rules of defamation law on which

I have drawn heavilv in che followinz discussien.
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discussed in this and my previous article. Or-—and here is where

the tort of defamarion comes in--the falsificaciom of reputation can
take the form of blackening some person’s (or some firm's) deservedly
good reputatiom.

One can identify in a broad way the factors that make it more or
less likely chat actempts at defamatiunﬁa will be made. Firsc, 1if
everything 1s known about an individual, and his reputation therefore
is not an excrrapolation from limited knowledge but simply the
sum of all the facts about him, defamation will not succeed—Iit
will not be beliasved. (Stated otherwise, if the costs of informa-
tion are very low, any falsity ino an aspersion about a persom or
product will be decected.) aAnd in these circumstances defamation will
not pay. This suggests that it is a problem chiefly of relatively
modern as distinct from tribal or village societles; and the paucity
of references to defamation in accounts of primitive soclecy supportcs
this nhservatian+69 A factor pushing in the other direction,
however, is the inverse relatiocoship between the importance of repu-
tation as a factor inducing or deterring transactions and the existence
of well-developed remedies for breach of contract, In the absence of
such remedies the parties' interest in presarving their reputations

8. I use the term generally to mean a false aspersion, though the

legal approach is to regard the aspersion as the defamacion and truth
as a defense to liabilicy.

A%, Defamation was a recognized wrong among the Nuer people of che
Sudan, but, significantly., it is said to be "usuallv associated wich
false accusation of witcheraft” P.P Howell, A Manual of Nuer Law

7 (1954))-=a type of accusation whose falsity is difficult to detect
csmong peovle who Delieve in witcheraft. even if cher lack privacy.
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for honoring contracts is the only solid assurance that neither

will terminace opportunistically. That is why "honor among thieves”
is oot a contradiction in terms and, perhaps, why homor is a cencral
value in primitive cultures. The less developed the social imstitu-
tions of contract are, the greater thepotential losses from having
one's reputation blackened.

A related but more complex consideration is the difficulcy
of "living down" one’s reputatiom in a close-knit cribal or village
sociecty, Ino a mobile urban society such as ours an injury to repu-
tation can often be cured simply by changing ome's job or place of
residence. However, since a great deal of specific human capital may
be lost in such a move, the cure may be a costly one. The greater
range of defamatory utterances made possible by moderm technology
must also be considered: television can besmirch an individual's
reputation throughout the world.

Weighing the above factors, one might conclude that the problem
of defamation is apt to be most serious in a scociety that has receatly
emerged from the tribal-village stare in which reputatioms cannot
be credibly falsified but that has not ver developed affactive insti-
tutions of contract which would reduce the importance of repucatiom
as a factor inducing people to transact with one. Consistencly wich
this suggestion, the defamation tort was broadly defined in medieval

Zngland (as it had been in laca, but a0t aarlv, republican annjn},

70, See H.F, Jolowicz & BSarty Nicholas. Hisctorical Iatraduction to
the Study of Rowman Law 191, 273 (34 ed. 1972},
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and defamation suits were apparently common, but afterward the
right was curtailed by the creation of various defenses and by
rules strictly comscruing defamatory utterances against Eﬁi
victim.?l

Since defaming an individual and disparaging a competing pro-
ducer or his goods are the same thing-=fraud--the question arises
why the tort of defamation developed earlier and further than that
of disparagement+?2 An answer is suggested by the economic literature
on fraud.?j That literature distinguishes among "search" or "inspec-
tion" goods, whose quality and fitaess are ascertainable on inspection
before sale; "experience"” goods, whose qualities are revealed only
in use (e.g., the durabilicy of a camera); and "credence" goods,

whose gqualities are so difficult to discover that the buver is

heavily dependent on the good faith of the seller, The buver's need

71. See C.H.5. Fifoot, History and Sources of the Common Law:
Tort and Contract, ch. 7 (1949); Van Vechten Veeder, The History

and Theory of the Law of Defamation I, 3 Colum. L. Rewv, 546-57
(1903); and R.C. Donmelly, Historv of Defamacion, 1949 Wis., L. Rev,
99, 100-01. In the time of Alfred the Great slandersrs were punished
by having cheir tongues cut out. Veeder, supra, at 3549.

72. On the common law's restrictive approach to disparagement see
American Washboard Co. v. Saginaw 4fg. Co., 103 Fed, 281 (6ch Cir.
1200).

73. GSee, e.2., Michael R. Darby & Edi Karni, Free Competitiom and
the Opcimal Amount of Fraud, 16 J, Law & Econ. 67 (1973); and Philip
Yelson, Iaformacion and Consumer Behavicr, 78 J. Pol. Ecom. 311 (19870).
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for legal protection rises as we move along the spectrum from
search to credence goods. In the formative era of the commen law
of disparagement (say, up to the enactment of the Federal Trade
Commission Act in 1914) most goods were still search goods and
the need for legal protection against disparagement by a4 competitor
was therefore small. But long before then an individual had become
a "credence" good, to be taken on faith rather than inspeccion,
and his need for legal protection of repucatilion was greater than
that of the producer of a disparaged good. 1If A called B a crook,
B's social and business acquaintances probably would not know B so0
intimately as to be confident of the falsity of A's s:.l.a.:‘.:ls,.:hrl
To equate defamation with commercial disparagement may seem CO
give defamation too commercial am air and cto ignore the "dignicary”
incerasts that the tort also protects. However, the tort is oot in
fact designed for the protection of peace of mind, self-esteem, or
other "privata” interescts or sensicivicies, This i{s shown by the re-

quirement of "publication." The aspersion must be communicated to
someone besides the victim in order to be actiomable. It must lower
other pecples' opinion of the wiccim's character--cthat is, fmpair

his opportuniries for advantageous (social or business) transactioms.

A wounding lie chat does nor impair those opportunicies is not

74, A similar point is made bv Paul H. Rubin in an unpublished paper on

unfair compectition. It is comsistaeat with this distinction that corperacions

can complain of defamacion to che same axtent (mutatis mutandis) as individuals,

for the corporacion itsalf is bound to be a "credence” zood aven if its products

ars "search" goods. If a competi:or savs a corporation doesn't pav its bills,
srospective creditors of che corporation have ne ready means to falsify the assertion.

5. "A communicartion is defamatorv if it tends so to harm the resutation of
another as to lower him in the astimarcion of che communicy or co detar third
persons from associating or dealing wirh him." Americanm Law Imscirtuce,
Rescatement of the Law of Torts, Second, %539 {tent. 2d. 19276).
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actionable. This resulr is consistent with che fact that the privacy tort
does not afford a remedy for an individual's feelings which have been
wounded by disclosure of truthful facts that are material to other people
in deciding whether or on what terms to transact with him.

The defamation and privacy torts interact in two other notable ways.
First, if A in private conversation with B slanders C, and an eavesdropper
overhears the conversation, the slander is not ac:iunable-?ﬁ This is che
logical corollary of the social judgment, which I have argued has an economic
basis, that the privacy of conversations should be protected in order to fos-
ter effective communication. Second, privacy and defamation differ in that
a disclosure of private information, to be actionable as an invasiom of pri-
vacy, must be "puhlicized"?T-—tha: is, disseminated widely--whereas defamation
is ac:iﬁnahle so long as one person reads or hears it. This has seemed to
scme an arbitrary distinction, but it makes sense once the esconomic relation-
ship between the two torts is grasped. Normally the disclosure that gives
rise to a privacy claim is truthful (if it were false, it would be actionable
as defamation). When such a discleosure is made in a small circle, which will
normally be the circle of pecple acquainted with the individual whose privacy
has been thus breached, there is a social benefic: rcthe individual is unmasked,
and his acquaintances enabled to reevaluare their relarionships with

him in the light of a more complete knowledze of his charac:erfs If, howaver,

8. See Prosser, supra nota A7, ac 775:; and Rescatement of Torts 8335, comment
n. (im. Law Instc. 1934).

7. 5See Prossar. supra aote 6y, at 310.

8. Thus. it is neot an actionable invasion of privacy for a creditor to write
debtor’'s emplover informing him that his emplovee has failed to pay che

ebr when due. See e.z., Cullum v. Govermment Emplovees Financial Corp.,

17 5.W.2d 217 (Tex. Civ. App. 1974).

[T R |
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the disclosure is widely publicized, it is likely to reach beyond the cirecle
of his acquaintances, to pecple whom he has neither present dealings with
nor any subscancial likelihood of dealing with in the future. Disclosures
so publicized are less likely to perform the unmasking function, and more
likely to invade the interest in seclusion (as distinct from manipulatiom),
than more selective disclusﬁrn. Thus, the publicity requirement carves out
the subset of disclosures that are likeliest to iovolve invasions of legally
protected interests. To be sure. the harm co the individual from publicizing
privace information about him to strangers is normally less chan that of
publicizing such facts to people with whom he has advantageous relationships.
That harm, however. is simply the obverse of the benefit to them from the
knowledge, so chere is unlikely to be a net social benefit from protecting
the individual's privacy. If, however, privace informaciom about an
individual is publicized to strangers, they derive relatively lictla benefic
which may not outweigh the harm to him from the invasion of his interest
in seclusion. Stated otherwise, publicity appears to be a necessary (though
not a sufficient) condicion for a privacy acrion to confer net social benefits.
The situation with defamarion tends to be reversed. Defamation is likely
to do its worst social harm preciselwy in the circle of the indiwvidual's
friends or acquaintances. It is chev whom the lie is likely to deflect
from advantageous social cranmsactions, to their own injury as well as the
defazmed individual's. To be sure, they are also beccter placed to decectc the
falsity of the defamation than strangars are. YNonetheless, it seems clear
that a requirement of publicity would place some of the most costly defamaricns
bevond the reach of the law.

Let us consider che economic rationality of some of the othar discinctive

L&

features of the defamationm tor:. First of all. ir i3 a strict-liakiliey
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tort; that the defendant may ﬁavt exercised reasonable care to prevent the
defamarion is immaterial to liabilitv. In one well-known case, the author of
a ficririous newspaper story bv sheer fortuity gave a character in the scory
the name of a real person, Artemus Jones. Jones sued for libel and wom upon
a showing that his neighbors the story was about him.?g The economic
analysis of the choice between strict liability and alternative ba;es of
liabilicy (no liabilicy, negligence liability, and so on) turms on cthe relative
abilities of the injurer and vietim to avoid harm. There was nothing Jones
could have done to avold being defamed, whereas the author or publisher
might have checked to see whether there was a real-life counterpart to the
ficririous willain, or ar least have included the now-standard disclaimer to
the effecc that any resemblance to any person living or dead is purely
cninciden:al+aﬂ In general, victims of defamation canncot avoid being falsely
defamed (save perhaps by curtailing cheir social interaccions drastcically,
often at great cost), so that casting liability on them would have no
beneficial allocative consequences; in contrast, most false defamations can
be avoided by reasonable inquirv on the part of cthe defamer. In these
circumstances a rule of stricc liabilicy 1is at:racciﬁe from an economic
standpoint.

It is consistent with this distinction that the mere disseminator of
a slander or libel=-—-a newspaper discributor, for example--is liable for
defamation only if he is negligent in failing to recognize the defamatory
or uncruthful character of the utterance. Since the costs to the disseminator

79. Hutton & Co. v. Jones, [1909] K.B. 44, aff'd, [1%10] a.c. 20.

80. In Washingron Post Co. v. Kemnedy, 3 F.2d 207 (D.C. Cir. 1925), where
the report of a criminal charze against one man was taken to refer teo another
man naving the same first and last names. che court pointed ouc that the
newspaper could easilv (cheaply) have avoided the confusium bv using the
middle initial of the man it was writing about,

s1. On the economics of the choice between strict liabilicy and negligence sae
Posner, supra note 5, at 137-42, S441-42.
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of preventing defamation are normally prohibitive, 3 rule of strict liabilicy
would be economically unjustifiable.

Another notable exception to strict liabilicy is the neo=liability rule
applicable to group defamations——"all lawyers are shysters,” for example.
Two economic considerations support this rule. First, the injury to the
individual_member of the group tends to be crivial. The difference in chis
respect between group and individual defamation is the difference between the
demand facing an individuyal firm and the demand facing che industry of which
it is a part. The substitutabilityof the products of other firms in the
industry is likely to be so great as to make the iIndividual firm's demand
almost perfectly elastic, but the industry demand mawv be highly inelastic
because products of other industries are not close substitutes. If people

T

believe the libel "X 1is a shyscer lawver,” they can and will subscicute other
lawvers and X's business mav drop off drastically. But if they believe that
all lawyers are shyscers there isn't much they can do about it=- there are
no close subscitures for lawvers. The loss of business to the profession,
and hence to the individual lawvers if they are assumed to share proportionately
equally in the profession's loss of business caused by the defamatiom, will
be small. A supporting point is that most group libels, if actributed te

all members of the group, are inherenclv incredible and hence do lictle harm
and 1f accribucted only to scme or even to most members do licele harm to

any individual. Few people would believe chat all lawvers are shysters.

But if for the sake of credibilicy the libel i1s rescaced in the form "mest

"

lawvers are shysters,' then cthe harm to the individual lawyer must be
discounted by the probabilizy chac a client or prospective client will wiew

adn as ineluded in che shvster majority racher than the nonshvster minoricy.
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Most group libels are probably taken by most readers to refer to some racher
than all members of the group libelad. This factor further attenuates the
harm suffered by any particular member of the group.

Second, when group attributes or tendencies are in issue, the costs
of determining the ctruth or falsicy of 2o utterance are greater than when
only a single individual's :haracteris?ics are at issue.

Another fearure of the defamation tort=-=that there can be no actionable
defamation nf a dead person--may alsoc seem based on the costs of determining
whecther the aspersion is crue or false. There is, howaver, another possible
explanation for this rule. The economic function of repuctation is to foster
transactions. Once the transactor is dead anv subsequent injury to his
reputation can have no market impact. Stated otherwise, personal repucation
is a form of nontransferable human capical and hence is exringuished by
death. To be sure, this point is somewhat overscaced: being told that your
facher was a thief or a bankrupt may, if I believe in the heritability of
criminal tendencies, affect my willingness to transact with vou. The law
does, however, provide a remedy for the most serious of these cases, by
allowing a descendant to maintain a defamation actiaﬁ where the deceased
ancestor is alleged to have possessed some clearly inhericable defect or
disorder+32

The best known., and a much cricicized, distincction in the law of defama-
tion is that berween the standards for provinz slander (oral defamatiom) and
those for proving libel (written). Slander is actiomable withour proof of
special damages (chat is, wichout proof of actual pecuniary loss) only if
the slanderer allesges conduct falling inrto one of the four per se categories:

erizminal acts. leathsome disease. femals unchasticvy. and unficness for one's

2. See Developments in the Law-=Defamation, 69 Harw. L. Rav. 873, 393=34
{1
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job. Outside of these categories a slander, to be actionable, must be shown
to have caused an actual monetary loss to the victim. Libel is not 50 confined.

The victim need prove special damages only if the identity of the individual

libeled is oot evident on the face of the libel; if extrinsic facts are
necessary for the identification, then special damages must be proved unless
the libel alleges conduct falling within one of the four categories defining
slander per se.

The idea of a per se category is surely not in itself to be criticized.
It is a familiar legal technique (widely used, for example, in antitrust law)
and can readily be jusctified., in principle, by reference to the trade=offs
bectween the costs of error and che costs of reducing the probability of error
v a more derailed examination of che facts In a particular case. The
principal criticism of the per se categories in slander is that they haven't
kept pace with changing times. They made pretty good sense when first
eStahlishad.a3 To be thought unchaste (if a woman, in traditional societies)
would drastically reduce a woman's opporcunities for marriage, a transaction
of immense importance for women in such societies. To be thought to have
leprosv, svphills, or plague=--che disease classified ﬁs loacthsome for
purposes of the torc--would greatly reduce one's opportunities for inceractions
of all sorts; and so if one were chought a criminal. Finally, to be thought
unficz for one's job would have a direct effect upon one’s abilicy to partici-
cate in advancageous market acctivicies. Other slanders might, of course,
also do serious harm to a persom’'s ability to have advantageous dealings with

others-—and were actionable, bur only upon proof of acrual 2conomic loss.

33. On the historical origin of cthe categories see Veeder, suprz note 71,
at 360 m.l.
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‘Superficially, the distinction basic to libel law between a libel that
identifies the wvictim on its face and one where extrinsic facts are necessary
to make the identification makes economic sense. Having to know additional
facts in order to link up the libel with the intended victim reduces the
potential circle of those who will act on the libel to the wvictim's (and
their own) disadvancage. However, the people who know the ralevant extrinsic
facts are precisely those most likely to be acquainted with the victim, while
those ignorant of these facts are likely to be mainly people who have no
acquaintance or potential acquaintance with the vicrim and hence are unlikely
to act on the libel anyway. The extrinsic-fact rule can thus be criticized
as smuggling a publicity requirement into defamation, where for reasons stated
earliar it doesn't belong, by the back door.

These details to one side, the stricter treatment of written tham oral
defamarion makes sense. While anomalous cases can be imagined--the privace
lecter versus the public address to a large audience--in general, and putting
aside the recent (in the evolution of the common law) cases of radic and
television, written defamations tend to reach larger audiences than spoken
and hence to import greater harm to the victim. To be sure, the larger audience
may often he composed of scrangers. so that the incremental harm is small.
But by the same token strangers will. as notad earlier, generally be less
able to detect the falsity in the defamation than acquaintances. so the added
harm may oot be small, afzer all., There are, moreover, other reasons that
support the law's stricter treacment of libel than of slander. First. as we
saw im Parc II in discusszing che privacy of communicacions., it is coscly to
avoid occasional casual defamacions in speech. To have to choose one's words

vary deliterately, to have tc consider carefully the possible comstructions
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or miszunstructinps that might be placed on words spoken about another personm,
reduces the effectiveness of oral communication. A raguirement of deliberateness
imposes fewer costs on written communicarcions. Writing is a more deliberate
process than speaking anyway: the incremental cost of avoiding defamarion
in writing is therefore smaller than it is in slandnr.sa

Second, the writcen defamartion is more durable than the spoken. If
inicially disseminated less widely than the spoken, it remains in existence
toc be read later. Its total audience is therefore apt to be larger. A third
point, rtelatad to the previous ones, is that a defamatory writing is more
credible than a defamatory oral scacement and hence more harmful to che
individual who is defamed. Precisely because the costs of accuracy are lower
in writtan than in spoken communication and the costs of inaccuracy higher
because of the greater durability and (probable) greater audience of the
written word, the reader has a greater expectation of accuracy in reading
than he does in liscening. He will tend, therefore, to give greater weight
to a libel than to a slander. 1If damages for defamation were readily computa-
ble, this difference would be reflecced automatically in che damage awards

in libel and slander cases: since chev are noc, the lower standard for proof

of

defamation in libel than in slander cases seems sensible.

The defense of truth requires mencion, if only because of the frequent

; ; = 85
criticism thar it is unfair for the law to trear cruth as an absolute defense.

The harm to an individual from the revelarion of a true but perhaps minor or

long=-forgocten blemish in his characrcer mav, it is argued. outweigh any

Bi. This censideration suggescs that cthe rule that a defamarory radio broad-
cast is slander if the speaker is speaking extemporanecusly Suc libel 1f he
is reading from a manuscript is not che "uncruous casuiscry” thac R. H.
Dcnnelly, supra note 71, ar 123-24, tarms it.

35. See, @.3.. DJevelopments in the Law—Defamation, supra note 32, ac 232.
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benefit from correcting the false impression cn which his reputation rests.
The law has proved stubbornly resistant to the suzgested reform. Its response
is consistent with the scomomic view presented in this paper. The law will
provide no protection to pecples, any more than to sellers of goods, who mis-
represent their gqualities in order to induce others te enter into advantageous
personal or business relationships with them.

Other important defenses are grouped under the rubric of privilege. There
are both "conditcional"” and "absolute” privileges in defamacion law. A
conditional privilege entitles the defsndant to make a false and defamatory
utterance so long as he is not motivated by "actual malice”; in practice
this means so long as he honestly, though perhaps unreasomably, believes
the utterance to be true. An absolute privilege is good even if actual
malice is shown. 4 cypical example of condirional privilege would be an
emplover's giving a character reference for a former emplovee, and a typical
exaople of absclute privilage would be a critic’'s comment on a mnvie.gﬁ

The effect of privilege is to reduce the costs of making the statements
to which the privilege attaches. Why might the law want to do that? One
nossibly relevant justification for allowing a person to externalize some
of the costs of an activicy comes into plav if the benefits of the activiey
are also excernalized, so chac if he Iis forced to bear che full social
costs he mav not carry the activity to the socially optimal point. This

.. . . a7 .
tecinique is occasionally emploved ia the common law. in the case of a

36. In Wew York Times Co. v. Sulliwvan. 376 U.S5. 254 (1964), the Supreme Court
neld that the Firsc Amendment creates a conditional privileze to defame public
officials. This privilegze was not a par: of tha common law and will noc be
axamined in this paper.

17. Sae Rizht of Pri
Saivors, Finders, Go
Law and Alcruism, 7

ivacy Z17; and William M. landes & Richard A. Posner,
od Samaritans, and Other Rescuers: An Sconomic Scudv of
J. Legal Srudiass 33, 128 (1978).
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character reference, the benefit of the reference enures to the employer
receiving it rather than to the employer giving it. It is fairly plain that
if a former employer wera liable for defamarion, he would eicher not supply
a character reference or omit from it any negative references to the emplovee's
character. To be sure, the prospective employer could compensate the former
emplover for the risk of liability for defamation; or the employee could
waive his right to sue for defamatiom. But either solution would involve
heavy transaction costs relative co the values inveolved, and, as a practical
maccer, would probably eliminate most character references. The law's
solution thus seems the efficient one.

Most conditiomal-privilege cases are of this gemeral sort but nmot all
are. The conditional privilege that credit bureaus enjoy to commit the
aptly named "slander of cre&i:"aa is difficulr to juscify economically.
There is no externalization of the benefits of a credit bureau's activities——
it charges its cliencsfor its services. The condicional privilege of creditc
bureaus is a significant anomaly; it sec the stage for an important part of
the privacy legislation discussed in the next part of this paper.

The critic's absolure privilege rasts on a completely differemnt ground,
the absence of misrepresenctation. If I say '"Charlie Chaplin is a crummv

actor,"

or even "Chaplin can't act," I am expressing a true (if sillw)
opinion rather than scacing a false facc. Yor is myv opinion any less genuine,
of more misleading, if it is the product of a malicious dislike of the actor.

Misrapresentation comes ince plav only if the critic makes a false stzcament

.- ; - 59
of facc, such as chat some authcr is a plagiarist.

38. 3Ses Prosser, supra netea A7, at 790.

35, See Fitczgeraid +. Hovpkins, 70 %Wash. 2d 324, 5423 P.2d 920 (1957). The
ncther absclure privilezes at common law msinlv invelve governmental (including
judicial) off

e P
icials and ara part of che larzer tort immmunicy of govermmencal
bie

fizures, a su ct =evond the scope of this paper.



To summarize a somewhat cursory survevy of an exceedingly complex body
of law, the basic doctrines of the defamation tort seem generally consiscent
with the economics of the problem. I do not, of course, meam to suggest that
economics can explain every outcome in a fiesld of the common law which, meore
than most, perhaps because of its bifurcated historical origins (the tort of
slander developed in the medieval sccliesiascical courts, and that of libel in
criminal proceedings in Star Chamber against seditious writings), contains
many anomalous features.gn In law as in consumer behavior and every other
activicy studied by economists, economics is more successful in explaining
central tendencies than in accounting for individual decisioms.

VI. The Statucory Privacy Movement

Many state and federal staructes relacing to privacy have been enacted
in recent years. My previous arcticle had lictle to say about these statutes
bevond observing that the general trend of legislative activicy was ac once
to increase the privacy of individuals (meaning bv privacy here the conceal=-
ment of personal information) and decrease that of business firms and other
organizations, including universities and government agencies. I suggested
that this trend was perverse from an efficiency s:andﬁuint, since concealmentc
of discreditable personal facts rarely serves a2 social purpose whereas
concealment in a business or crzanizaticnal context ocften serves to protect the
incentive functions associated with entrepreneurial privacy and to shield
communications, rather than just to foster nanipulatiun.gl I stand by this

characterization, except that I am persuaded by Professor Rubin that the

20, Znumeratsd and pungentlv denounced in James C. Courtnev. Absurdicies of

*he Law of Slander and Libel, 36 Am. L. Rev. 332 (1902).

1 See Right of Privacr 404-06: and Pasmer, The Ezoremics af Privacy, supra
ote i1, ac 253=26.
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government's claims to privacy should be discussed separately from those of
private business Einns.gz

I want to take a closer look at the statutes designed to protect personal
privacy from invasions by nongovernmental entities. Most of these are state
statutes limiting the kinds of informaticon which either an emplover or a
crediror can obtain (from any source) with rngérd to cthe prospective smploves
or prospective bcrrcwer.93 In the employment context, the emphasis is on
limiting the employer's access to the employee's history of arrests and of
remote or 'irrelevant" convietions. In the credit context, the emphasis is om
limiting the creditor's access to the prospective borrower's (adverse) credit
history. These statutes differ widely in cheir details and often a scace will
have an emplovment statute but not a credit statute or vice wversa. There is
also a federal Fair Credic Reporting Act, which bars creditors from inquiring
about, or denying credit on cthe basis of, bankrupctcies of the prospective
borrower that occcurred more than 14 years before or anv other adverse informa-
tion (including arrests and convictions) that occurred more chan seven vears
befora. This is the most imporcantc federal stacute directly regulating
privacy in the private sec:cr.ga

There are several possible wavs of crving to explain statuctes such as
the above. One, the traditiomal but now rather discrediced approach of many

economists, is to suppose that the statutes were enacted in response to some

92. See Paul H. Rubin, Govermment and Privacv: A Commenct on "The Righc of

Privacr.”" 12 Ga. L. Rev, 305 (1978): and Par: VII, infra.
33. The statutes are liscted and discussed in Privacy Protaction Studvy Com-

aission., Report, App. I: Privacy Law in the Staces (G.P.0. 1377).

94. The Sucklev amendment (Tamilv ESducaricnal Rights and 2rivacr Aecz, 20 U.5.C.
81232z), regularing school records. applies to Soth public and priwvace schools,
so that its majior impacrc Zalls on public instizurions. Manv fedarzl statutas,
for axampla those requiring extensive disclosures ov corporations to cheir
sharenolders, affect privacy indirectlir,
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perceived "market fajilure" justifying public intervemcion. This approach
doesn't get one very far in the privacy area. There is no economic reason to
suppose that emplovers would demand from employees and job applicants more
information than was cost-justified in terms of its benefits to the employer
in screening out unsuitable employees. As noted earlier, the common law
courts (with the exception of the California courts) have rejected the idea
that a person is entitled to conceal his crimimal record, even one relating
to the distant past, because other people might react "irrationally" to its
disc1n3ure+95 Any such argument would be particularly weak in the context
of employment, where competition exacts a heavy penalty from any firm that
makes irrational employment decisions. Regarding the credit statuces, it is
true as remarked earlier that the common law courts have unaccountably
immunized credit bureaus from slander-of-credit acrtions. But the way co
solve this problem, as routinely dome by state legislatures in many other
areas, is to repeal the common law Immunicy. Or, if private defamation actions
are considered an inadequate correcrive to such slanders, the negligent
collection and dissemination of false credit information could be punished
criminally. To limit the crue Information that a credit bureau may collect
and disseminate is hardly an apt solution.

If the privacy staturtes cannot be explained by refarence to a failure
of the privacte market, can thev perhaps be explained by reference to height-

ened public consciousness of the inequity of discrimination? Eccmomists have

95. See note 33 suprz and accompanving text,
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argued that much racial and sexual discrimination may be the product simply
of the costs of mfnmtinn.gﬁ These costs may lead people to base judgments
on very limiced daca, including the average characteristics of some racial
group to which the individual being judged belongs. There is a great national
movement against discrimination, even of the efficient kind motivated purely
by information costs, in the areas of race and sex; and it 1is possible to
argue that this movement has in:rnased_public sensitivity to other instances
in which crude proxies ars used ro screen out applicants for jobs or credit.
Afrer all, ir is the same sort of injustice to deny a person a job because
of a flar tule against employing anyone who has a criminal recerd, though
careful investigation would hawve showm that this individual's criminal recerd
ought not disqualifv him from the jab.g? as it is to deny a black a job
because of the average qualicies of the blacks in the relevant employment pool.
The suggestion, in short, is that the concern initlally focused on black
and (slightly later) female discrimination has stimulated a broader compassiomn
Eor wvictims of discrimination, which is now recognized te occur every time a
person is denied sn advantage on the basis of some general presumption that
excludes consideration of his individual circumstances., The difficuley with
the "compassion" theory of the privacy laws is its far-reaching and unacceptable
implications. Since the costs of information are always positive and ofcen
very high, it is impossible to imagine how society would functiom without

-

heavy reliance on proxies in lieu of full investigation of all relevant facts.

3. See e.z., CEZdmund Phelps. The Statiscical Theery of Racism and Sexism,
62 Am. Econ. Rew. 639 (1372}.

97. An alternmative rationale for facilitacing che conceaiment of a criminal
record, hased on the rtehabiliracion goal of criminal punishment. is discussed

znd rejected in Rizht of Privacy 415 n.456. See also Richard A. Epstein, Privacy.
Property Rights, and iisrepresencaticms. 12 Ga. L. Rev. 4353, 471=7& (1978).
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If we are sorry for the man whose l5-year-old bankruptey judgment bars him
from obtaining fresh credit, we should be equally sorry for the young man who
is denied admission to the college of his choice because of his performance
on a standardized test which may not accuracely reflect his true academic
potential. The appeal to our compassion is as strong yet the trend, of
course, is back to heavier rellance on test scores in education.

Anncher possibilicy is that the privacy stacutes are a response to the
pressures of some interestc group more compact chan the public, or che alcru-
igeic public, at large. Much legislation has been shown to be of this :ype.gs
However, with privacy as with other broadly "consumerist" legislation, the
banefited groups seem wholly to lack the characteristics of an effective
political incerest group. The benefited groups here are pecple with criminal
records and people with poor credit records. The former group is furtive,
disreputable, and unorganized. The lacter group is, if more numerous, not
compact in the ways identcified by the interesc=-group theory as favorable to
effecrive policical accion. And it is probably less numerous than the group
which consists of the people who will have to pay higher interest rates to
compensate lenders for the bad loans that thev make because they are unable
to obtain sufficienct informacion wich regard to cthe borrowers' credicworthiness:
I mean other marzinal borrowers, as the most credicworthy borrowers will tend
to he selected inco lower interestc-rate categories.

4 somewhat more plausible candidate for an effecrive interest group
Senaficiarv of the privacy laws is che blacks, whose policical effectiveness

as an incerest gzroup in recent vears see;s well astablished. Imagine the

28. See. e.g.., william A. Jordan. Producer Proceccion, Prisr Market Structure
and the Effeccs of Govermment Regulation. 153 J. Law & Econ. 151 (1972): and
Georze J. Stigzler, The Thecrv of Economic Regulacicm, 2 %ell J. Econ, & Manage=-

mens Seci. 335 (1973).
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following sequence. Blacks are discriminated against in credit and employment
because (for whatever reasom) their performance in these areas is on average
poorer than whites. Some states (and the federal govermment) pass laws to
prevent discrimination against blacks. Barred from using race as a proxy
for employment suitabilicy and creditworthiness, employers and lenders cast
about for other- proxies, and chance on arrest records, conviction records,
bankruptcies, judgments, and the like. Thev do this not because they are
trying to discriminate against blacks but because they want to screen out
(or into lower wage or higher interesc-rate categories) people who do not
meet their qualifications for employment or credit at nmormal prices. If,
however, race is a pretty good (by which I mean accurace, not ethically
attractive or acceptable) proxy for cthe underlying characteristics im which
the emplover and creditor are interested, and if the substituts proxies
(arrestcs, etc.) are also precty good, then the substitute proxies will have
almost the same effect on the racial composition of emplovees and borrowers
as axplicit use of che racial proxy had. The ban on discriminacion will
have lictle practical impact.

In these circumstances the racial group mayv seek to bar the substitute
proxies as well. It is true that barring arrest records from consideration
in emplovment mav result im a black who has no arrast record losing a job
opporrtunicy co a black who has one, and barring consideracion of pasc
bankruptcies may result in a black who has no record of bankruptey paving
a higher incerest rate because credicors are unable to exclude blacks who
de {assuming a past bankruptcy increases the probabilicy of a future one=--
wnich presumably it does if creditors bother to ask about past bankrupczies).
However, since a disproportionate number of Slack credit applicancs hawve

poor cradit records and a dispropertionaca number of jot applicancs have
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arrest records, laws that wipe ocut these hurdles to obtaining credit and
employment may benefit more blacks than they hurc.

A possible ampirical test of this hvpothesis is to compare states which
have enacted civil rights laws with states which have enacted credit and/or
employment privacy statutes. Landes's 1968 study of employment discrimination
identified 29 states as having enmacted laws (with atc least some enforcement
machinery) forbidding racial discrimination in employment, 21 of them before
the enactment of the federal Civil Rights Act of lgﬁﬁ.gg 4 1977 study for
the Privacy Commission identifies eight states as having enacted laws pro-
tecting the privacy of private-sector emplovees and job applicauts.luo Six
of these states (75 percent) are among the 29 states identified in Landes's
study as having enacted antidiscrimination laws with "teech," and £ive (63
percenc)} are among the 21 "early" ancidiscriminarion staces. Thus, a states
which enacted a nondiscrimination statute was somewhat more likelvy to
adopt an emplovee privacy statute than one that did not enact a nondiscrimina-
tion stacute.

On the credit side, the analysis is complicated by the fact that the
federal government accted with respect to both discriminacion (in the Equal
Credic Opportuniry Acc}lal and privacy (in che Fair Credit Reporting A:tjluz

before the states did. However, if we continue to use the Landes listc

99. William M. Landes. The Economics of Fair Emplovment Laws, 76 J. Pol. Ecom.
507 n.1. (1963).

100. See Privacy Law in the States. supra note 93, at 17-19.
101. 15 T.5.C. S1691.

102, 15 ©.5.C. 31s831.
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as indicative of states having a strong civil rights movement even if they
did oot legislate specifically with reference to credit, then it is suggestive

that of the 11 stateslu:

that have enacted credic privacy restrictions more
stringent than the federal Fair Credit Raparting Act (which was not preemptive
in this regard), nine (82 percent) are on Landes's list and six (55 percent)
are smong the 21 early emacters on that list. This is furcher evidence that
a state which has a strong ancidiscriminacion policy is likelier than a state
which does not have such a policy to pass a privacy statute.

Although the results of the empirical tests support the hypothesis, they
are statistically wvery weak. Furchermore, they are squally consisrent
with the alternmative hypothesis that both the antidiscriminacion statutes
and the privacy statutes are motivated by compassion--but compassion for
blacks rather than compassion for poor credic risks, and ex=comvicts, as such.

The Sugsésted approach does not treat the privacy movement as a unitary
phenomenon resultineg from the accivities of one polirical interestc group, but
instead breaks out one set of privacy statuces, those limiring the information
that can ba collected by employers and creditors, groups them witch the
civil righets laws, and seeks to explain just that set as an aspect of the
civil rights movement. I see nothing improper with this approach ia prineciple,
for there is no basis for a presumpticn that, from the standpoint of peliciecal
demand, privacy is a unitarv phenomenon.

To be sure, I earlier suggested that a combination of the rising demand
Zfor privacy (based on ics characeriscic as a superior good) and the recsnt

dip in the costs of invading srivacy as a result of cechnological advances in

103. See Privacy law in the States, supra note 93 ac 9 n.47,
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electronic surveillance and electronic dacta storage and recrieval might be
relevant to explaining the movement for privacy legislation. However, that
is noc a promising alternmative explanation with regard to the particular
privacy statutes under discussion. Viewed from the standpoint of society as
a whole, placing limitarions on employers' and creditors' access to informatiom
is not even a zero—-sum game:; it is a negative-sum game because, putting aside
the occasional errors that are better corrected by repealing the common law
immunity against slander of cradit or by expanding public officers' liabilities
for false arresc, the effect of such stacutes on the public as a whole is ro
increase the amount of fraud in society, raise interest rates, and reduce
business productivicy. Howaver, the statutory restrictions increasingly being
placed on the retention and dissemination of private information by the
government may indeed be a response to a broad public demand for greater
privacy based on the growth in incomes (which has shifted the demand curve
for privacy to the right) and the reduction in the coscs of invading privacy
(which has moved the supply curve for privacy to the lefc), for, as we are
abour to see, there is no presumption cthat govermmental infringementcs of
privacy are optimal.
VII. Govermment and Privacy

In my previous paper I made a few casual, and as Professor Rubin has
pointad out errcneaus.mL references co the govermment as a possessor of
privacy and as an invader of its citizens' privacy. I said that as a possessor
of privacy govermment should e treaced like a private business organizariom,
and its communications and its "inpovative” facts (if any) shielded from
involuntary disclosura. With regard to the govermmentc as invader of privacy

-

T said that the zgrowth of occupational mobility, urbanization. and so on had

10i, See noce 92 supra.
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resulted in the government's having less information about individuals than
it used to. Rubin pointed out, first, that the govermment has different
incentives from private firms and, specifically, might want to conceal
information about its operations from an electorate whose incentives to inform
itself about the govermment's operations are already perilously weak; and
second, that the growlng activity of the govermment as tax collector (from
individuals), emplover (especially in wartime), and social insurer had given
it in fact vastly greatar informacion about people than it used to have.

I accept these points-—and their implicacion that the issues raised by goverm-
mental claims of and alleged invasions of privacy are so different from those
raised by private claims and invasions that the two domains of privacy canmnot
be discussed as one. This in itself 1is a significanc point becuase thosa who
propose restricting the collection, recencion, and dissemination of informa-
tion by private firms and instituctions, such as credit bureaus and privacte
emplovers, often try to bolster their case with examples of govermmental
invasions of privacy (or excessive claims of govermencal privacy)=--without
recognizing that government behavior in the privacy area may raise different
issues from the behavior of nongovermmental entities.

The goverment's claim for privacy, for example, is both different from
and normally weaker than that of private encities. One of the priwvacy
interests discussed in Part II of this paper--seclusion--has no applicarion te
a govermment agency, or to the leading agents: che politician, whether elected
or appoincad, is unlikely to be a person of retiring dispesicion, though he
mav need occasional peace and quiet to plam his work. Nor is the concept of
privacy as innovation broadly applicable to che governmenc, since, with the

important exception of security, both domestic and foreign. the government
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does not engage in entrepreneurial activiey. Sometimes the govermment finds
itself a custodian of private Information, as where it obtains some firm's
trade secret in the course of carrying out a statistical or law anforcement
activity. Here the claim of privacy, though nominally asserted by the
govermment, is really the claim of some priwvate entity.lﬂs

To the govermment's claim to informational privacy ian the areas of (1)
security, and (2) information obtained from private parties which would be
enticled to protection were it still in their hands, it might seem we should
add the govermment's claim ro conversatiomal privacy. It is true tharc if
government conversations were public the sffectiveness of communications
within the government, and hence the ability of the govermment to carry out
its duties, would be impaired. But efficiency in govermment, if defined as
minimizing the coscs of implementing government plicy, is not an unalloyed
virtue: if ic were, the principle of separation of power, which is inefficient
in that narrow sense, would be rajec:ed.lﬂﬁ The value of publicity of
governmental communications in deterring plots against the public might be
greater than the cost in reduced efficiency of goveroment, though I will not
actempt to evaluate this trade-cff here.

I turn now to the role of the governmment as a prver into the secrats and
conversations of its citizens. In some areas the govermment's need for
information parallels that of private entities. For example, the government

is a2 very large emplover and has a legitimate interest in checking the

backzround of prospective emplovees. Bowever, the wvariance in the amount of

105. This isn't to say the covernment may not have a strong incentive to preserve
tae privacy of such informacion: the costs of collecting income tan are inversely
relared to the confidenrtialicy of income rax recurns.

0f. See Posner, supra note 3, ac 392-93.
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informarion required by govermmental employers of prospective employaes is
probably greater than in the private sector, holding constant any differences
in job specifications. For some jobs, especially in the fedaral government,
the government snoops more intrusively into the prospective emplovee's background,
associations, etc. than a private emplover would do for a job of equivalent
responsibilicy. Ocher jobs are handed out wirch less regard for the prospectcive
employee's competence or character than a private emplover would have. The
reason for the greater wvariance in the public sector is that public employment
is a policical activity, rather than purely a means to carrving out the
agency's responsibilities, and is only weakly constrained by efficiency
considerations.

Most of the controversy over government as snocper inmvolves the exercise
of the govermment's law enforcement funmctioms. I suggest that the principal
issue for policy is the substancive meric of the law being enforced. The
clearer it is that the forbidden conduct is antisocial, the more willing we
are to allow che goverrmment to obtain privace information, through eavesdropping,
informers, interrogation, searches, and other means, regarding that conduct.
The most reprobated instances of the use of informers and othar methods of
surveillance by governmentc., whecher the geovernment of ancient Rome or that of
Yazi Germamny or the Soviet Union, are ancillary to the enforcement of laws or
policies that we don't like.lu? A related point is that excessive snooping by
the law-enforcement arms of government is more or lass prupcrti;una.l to the
extant of public reguiarion. I the government interests itself in a vary

small part of private behavior--say. coercion plus evasion of che (modesc)

197. Cn Some sa2e Westcin, supra not 51, at 50. 52-33.
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taxes necessary to support a government whose only substantive concern is with
the prevention of coercion (external or intermal)==-then che measures it takes
to unmask antisccial activicy will tend to be extremely limited (save in
crisis perioeds, when the populace will probably welcome axtreme measures).

It is only when the state becomes involved in regulating private consensual
behavior, such as drinking or taking drugs or lending money at high interest
races or prostictucion or political discussion, that its ancillary surveillance
activicies become oppressive and threatening.

The foregoing discussion can be clarified by references to three parci-
cularly controversial methods of obtaining evidence or leads for public
prosecutions: elaccronic eavesdropping (wiretapping and bugging), the use
of undercover informants, and the extraction of confessions by intensive
interreogation.

1. Electronic eavesdroorning. If eavesdropping could be precisely targeted

on conversations plotting illegal conduct, the concerm with this surveillance
technique would be much reduced. It is true, as explained in Part II of this
paper, that eavesdropping increases the cost and reduces the affectiveness

of communication: but this fact is converted from an.objection to eavesdropping
into an argument for using it once it is conceded that the conversation is
part of the illegal behavier which socciety is legitimately interestaed in
discouraging. The analogy would be to the seizure of contraband, the least
controversial (and mosc clearly permitted by the Fourch Amendmenc) form of
search and seizure. The case for eavesdropping on conversations that merely
reveal past illegal conduct, like the parallel case for seizures of evidence
of mast crimes as distinet from contraband and actual fruiecs of crime, is

weaker because, by the argument in Part II. i:ts principal affecc is simply
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to induce circumspection in conducting the illegal activicy so as to leave
no traces.

Eavesdropping cannmot, however, be neatly targeted on actual plottings,
but is bound to pick up other conversation as well. Moreover, to be fully
effecctive, eavesdropping has to be conducted on suspects scme of whom are
innocent and not just on obvious offenders (if the offense is obvious, the
value of the eavesdropping is merely cumulative—unless it discloses new
suspects). S50 a substantial and costly impediment to effective communication
for lawful purposes is created. But again the scope of government is an
imporcant factor in evaluating this surveillance method. With limired govern-
ment the occasions for electronic surveillance would be many fewer than they
are today because the range of potential suspects would be much narrower.

It is logical for the Soviet govermment to wiretap the telephones of intellectuals
and our govermnment those of "babvy brokers" and loan sharks, but a govermment

that relied more on the private market to regulate behavior, and less on the
state, would have no incenciwve to tap these phones.

2. Undercover informants. The teason informers are commonly harted is

that thev are so often hired ro enforce laws regulating privace consensual
behavior. It is these laws, the source of "victimless crime," whose enforce-
ment requires planting an informer--there isn't a complaining witness otherwise.
The informer has much the same effect on communicacions as electronic sur-
veillance does. In ancient Rome, as mentioned earlier, the servants of che
rich were ofcen emploved as undercover agents by the police to spy on their
amplovers. Since che police were looking mainly for evidence of subversive
opinicons. the effact of the servant-informer network was similar co cthe use

of wiretaps and bugs v a moderm totalitarian scate. Given zhe parallel
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between the informer and the bug, the lack of any constictutional or starucory
limitations on cthe planting of informers among suspect groups is hard to
square with the extraordinary restrictions with which the use of electronic
savesdropping is hedged abuut.LDE

3. Confessions. The Fifth Amendment provides that no individual may be
forced to incriminate himself. This provision enticles criminal defendants
not to take the stand, and the witness in any type of proceedings not to give
testimony that could lead to his comviction for a criminal offense. The
policy of the Fifth Amendment is also used to bar the introduction in a
criminal trial of a confession of the defendant that was obtained by torture
or other coercion. aAmong the warious arguments given for cthe privilege
against self-incrimination,lng the commonest is that it is necessarv in order
to protect people from being coerced into giving false confessions. However,
this argument is ansvere§ by requiring that the confession by corroborated
or otherwise validated independently.

I want to suggest--without attempcing to develop a point whose proper
elucidation would carry us far beyond the scope of this paper-- that the
persistence of the privilege is related to the scope of government, and that
in a svstem of CtTuly limired government the privilege would lack wvicalicv.

I am suggesting in short a connecrtion between Bentham's advocacy of limited

goverment and his desire to abolisn the privilege. In a system that punished

108. This is5 a major theme in Gaoffrey R. Stone. The Scope of the Fourth
Amendment: Privacy and Police Use of Spies, fecret Agents, and Informers,
1976 Am., Bar Found. Res. J. 1193.

109.Reviewed in MeCormick's Handbook of the Law of Evidence., supra noce 35,
ar 251=53,
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only a limitad set of primarily coercive acts. a requirement that confessions
be corroborated would go £ar toward eliminating the ocbjections to compulsory
salf=-incrimination. But govermments are in fact prone to punish a very broad
range of behavior and even thougnt, including the harboring of hostile feelings
toward the government and refusal to conform to specified religious beliefs.

ffeanses so gossamer often canmot be corroborated even 1o principle, sc that
if forced confessions are permitted there is no exrtarnal check on their
validity. The confessions of the viccims of Stalin's purges were of this
nature. As late as Blackstone's time ir was a capiral crime in England to
"compass" (that is, imagine) the death of the king. And the privilege against
compulsory self-incrimination apparently arose in England in protest against
proceedings in Star Chamber and other tribunals concerned with political and
religious offun&as.llc In sum, I see the privilege designed less to vindicate
ideals of procedural justice than to complement other provisions of the
Comstitution and Bill of Rights limiting the scope of govermment regulation
in the area of helief.

This analysis reinforces mv suggestion thar the most compelling objectiom

to intrusive surveillance bv the government has to do not with the means but
with the end. A Zull analysis of che guestion must, however, await

another paper.

T

110. See id. at Z44-db.



