~ A Service of
’. b Leibniz-Informationszentrum

.j B I l I Wirtschaft
) o o o Leibniz Information Centre
Make YOUT PUbllCCltlonS VZSlble. h for Economics ' '

Posner, Richard A.

Working Paper
A Theory of Primitive Society with Special Reference to
Law

Working Paper, No. 7

Provided in Cooperation with:

George J. Stigler Center for the Study of the Economy and the State, The University of Chicago
Booth School of Business

Suggested Citation: Posner, Richard A. (1979) : A Theory of Primitive Society with Special Reference to
Law, Working Paper, No. 7, The University of Chicago, Center for the Study of the Economy and the
State, Chicago, IL

This Version is available at:
https://hdl.handle.net/10419/262409

Standard-Nutzungsbedingungen: Terms of use:

Die Dokumente auf EconStor durfen zu eigenen wissenschaftlichen Documents in EconStor may be saved and copied for your personal
Zwecken und zum Privatgebrauch gespeichert und kopiert werden. and scholarly purposes.

Sie durfen die Dokumente nicht fiir 6ffentliche oder kommerzielle You are not to copy documents for public or commercial purposes, to
Zwecke vervielféltigen, 6ffentlich ausstellen, 6ffentlich zugénglich exhibit the documents publicly, to make them publicly available on the
machen, vertreiben oder anderweitig nutzen. internet, or to distribute or otherwise use the documents in public.
Sofern die Verfasser die Dokumente unter Open-Content-Lizenzen If the documents have been made available under an Open Content
(insbesondere CC-Lizenzen) zur Verfiigung gestellt haben sollten, Licence (especially Creative Commons Licences), you may exercise
gelten abweichend von diesen Nutzungsbedingungen die in der dort further usage rights as specified in the indicated licence.

genannten Lizenz gewahrten Nutzungsrechte.

Mitglied der

WWW.ECONSTOR.EU é@“}


https://www.econstor.eu/
https://www.zbw.eu/
http://www.zbw.eu/
https://hdl.handle.net/10419/262409
https://www.econstor.eu/
https://www.leibniz-gemeinschaft.de/

- T — ™ T A (B2 s ™ WA TR
TEIMNTEIR TOR TER STUDY OF TEE ZCONCMY AND TEZ STATE

WOPXTJG PAPER SZRIZS

A THEEORY OF FRIMITIVE SOCIZTY,
WITE SPECIAL REFERENCZ TC LAW

Richard A. Fosner®*

Woriking Faper No. COT

CZNTER FOR THZ STUDY OF TEZ ZCONOMY AND THE STATE

The University of Chicasgo
11C1 Zast 58th Street, Chicago, Illincis 50637

Center working pepers are distributed informally and in limited
oumber for comments only. They should not be quoted without the
written permission ¢f the author.

#*Lee and Zrens Freeman Professor of Law, University of Chicago Law
Schocl; member, Senior Research Staf?, Canter for the Study of the
Zeonomy and the State, University ¢f Chicago.




s . _
ferised Marczx T, F7°

- g

A TEICRY CF PRIMITIVE SCCIZTY, WiT= SPICIAL RZFIRIICT TC 1AW

Rickhard A. Posner#

Introduction

This paper uses economic thecry in an attempt to explaiz <he charac-

teristic social, including legal, instituticms of primitive and archaic

q{

societies. The literary remains of a mmber of early civilizations coztain
detailed descripticns of the preliterate societies out of which moderz
Western cirTilizatiocn evolved. (The poems of Homer, the Old Testamezt, and
the Norse Sagas are examples of such literary recsrds.) We may call these
"archaic"” societiss. In the nineteenth century anthrepologists and cclonmial
adninistrators btegan campiling detailed descriptions of primitive societieSwme
African, North American Indian, Polymesian, and many others. The strong
similarity of the social, including legal, iastitutions cf primitive and
arciaic societies justifies discussing them tcgether, For want cf & better
term, and with no pejorative intent, I shall refer %o heth ﬁypes as "primitive"
sccieties. My working definition of primitive is not pocr by zodern stan-
dards but preliterate (tius I exclude, for example, the Roman Empire). Be-
cause most preliterate societies lack either a complex econamy or an eoffec-
tive (i2 any) govermment, and most literate societies have both, literacy

is a gocd criterion for distinguishing primitive from nore advanced sociasties.
Why this should be so will be taken up lataer.

*  Lee and Brena Treeman Professor of Law, University of Chicage. I am
indebted to Gary Becker both for comments on 2 previocus draft znd for dis-
cussions of the subject matter of this paper, and to Robert Bourgecis,

Repeld Coase, Arthur DeVany, Anthony Krorman, Arthur Lef?, Frederic Pryor,
and George Stigler for comments.
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their hostility <o 2qcmomics tkecry, the sudbstantivists 2ave contributed

to the literatwure 2ot only a wealth of valuable detail regardl
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<inctive institutions of primitive society but also valuable, 1 unsystem-

3

atic, insights izto the economic function of those iastituticas. The

writings of econmomic historians on archaic ecomomies, such as that depicted

in the Homeric poems, resemble (in character, Dot guantity) she work of
a

the substantivists in combining sxcellent description with 2 denial cf the

-

2. continued .

apart from social obligaticn, create, as it were a ron-Zuclidean uriverse
to which Western economic theory cannot be fruitfully applied. The attempt
0 translate primitive sconomic processes into functicral equivalents of
our own inevitably obscures Jjust those features of primitive economy which
distinguish it from our own.” Zconomic Theory and Primitive Society, 42 Am.
Anthropologist 1, 20 (1961). To similar effect see, e.z., Xarl Polany:i,

The Great Transformation ch. 4 (1%4L); Karl Polanyi, The Livelihood of Man
(Harry W. Pearson ed. 1977). The grandparent of this point of view seems
T0 be Max Weber.

2. An outstanding example of substantivist writing is Marshall Sahlins,

Stone Age Econcmics (1572), especially chs. 1, 2 and 5. Melville J.
Jerskovits, Economic Anthropology (rev. ed. 1952), is the largest comperndiim
of substantivist description of primitive eccnomies. A good anthology in
which the substantivist viewpoint is dominant is Tribal and Peasant Zconomies
(George Dalton ed. 1967). Some more eclectic works of economic antirovology
are Manning Nash, Primitive arnd Peasant Zconomic Systems 1-5T7 (1966); Marizets
in Africa (Paul 3ohannan % George Dalton eds. 1962); Themes iz Eccnomic An=-
tarovology (Raymond FTirth ed. 1967); LeClair & Schneider, supra note 1. 4And
for a recent review of the economic anthropology literature see George Dalton,
Zconcmic Anthropology, 20 Am. Behavioral Scientist 635 (1577). An ocutstande-
ing recent addition to eccnomic anthropology should be mentioned: Frederic L.
Pryor, The Origins of the Ecomomy (1977). The main content of the bock is a
series of statistical tests of various hyvotheses concerning primitive eco-
zomic behavior.

Herskovits genercusly reprints Frank Xnight's scathing review of a pre-
vious edition of Herskovits's book, in which Knight stated: "The first es-
sential weakness of Professor Herskovits' opus is that it explicitly sets
out to make anthropological data 'intelligitle to econcmists' in the absence
of any clear grasp on ais part of any of the principles in which economists
are interested and with which they deal. . . ." Xnight, supra note 1, at
510. For cother sharp criticism of substantivism see, 2.g., Scott Cock, The
Obsolete "Anti-Market" Meatality: A Critique of <he Substantivist Approach
to Zconomic Anthrovology, 63 Am. Anthropologist 323 (1966).
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exsremely Zruitful for a general understanding 9f the iastituzioms 2?2

Primitive society.’ Among other recent work, Gery 3ecker ané zis s
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dent Amyra Grossbard have discussed the marital arrangements of drimitive

-
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society, including polygamy and brideprice, frem an economic standpeint;”
Harold Demsetz and cthers have related the mixture of individual and com-
munal property rights in primitive societies to the secarcity of the re-
sources invclved;g William Landes and I, and alsc David Friedman, have
discussed several aspects of primitive law Zrom an aconomic standpci:.t;lo
and I nave (independently of Geertz) discussed several ncnlegal aspecss of
orimitive society, including the prevalence of gits and the fo lity and
decorum of primitive speech and manners, from an informaticon-cost standpoint.
" The original interest that sparked the present paper was in seeing

whether and how far the theory that law is ar iastrument for mﬁzi::ing social

7. I am indebted to Gary 3Becker for having directed my attenticn to Geert:'s
Daprer and for having emphasized in conversation the importance of information
costs to an understanding of primitive scciety. And see Gary S. Becker,
Imperfact Information: Marriage, Divorce, and Ki=ship {(mimeo., Jan. 1$79).

8. See Gary S. 3ecker, supra note 5, at 238-41; Gary S. Becker, Marriage:
Monogamy, “olygamy, and Assortative Mating (mimeo, Oct. 1578); Amyra Gross-
bard, Toward a Marriage Between Zconomics and Anthropology and a General
Theory of Marriage, 68 Am. Econ. Rev. (Papers & Proceedings) 33 (1578).

9. See EZarcld Demsetz, Toward a Theory of Property Rights, ST Am. Econ.
Rev. (Papers & Proceedings) 347, 351-53 (1967); David E. Ault & Gilbert

L. Rutman, The Develotmert of Individual Rights to Property in Tribal Africa
(fortheoming in Journal of Law & EZconamics); Vermon L. ith, The Primitive
dunter Culture, Pleistocene Extinction, and the Rise of Agriculture, 83 J.
Pol. Zeom. 727 (1975).

1C0. See William M. Landes & Richard A. Posner, Salvors, Finders, Good
Samaritans, and Other Rescuers: An Zconomic Study of Law and Altruism,

7 J. Legal Studies 83, 106-08 (1978); William M. Landes & Richard A. Posner,
Adjudication as a Private Good (forthcoming iz Jourmal of Legal Studies);
David Friedman, Private Creation and Enforcsement of Law-—A Fistorical Case
(fortheeming in Jourmal of Legal Studies).

11. See Richard A. Posner, Homer's Version o2 the Minimal State (“forthcoming
in Ztkics); The Rizht cof Privacy, 12 Ga. L. Rev. 393, L02 (2978); >~ri-vacy,
Secrecy, and Reputation (forthceming in Buffaio Law Review).
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I. An Zccpomic Model of Primitive Sccietyr
A. Information Costs

The fact that prizmitive people do zot understand the laws of nature
well (belief in magic and sorcery appears to be virtually universal among
primitive peoples), have no system of writing and consequently zo records,lB
and lack moderz compunications tecknology--—with all that these lacks imply——
suggests that the costs of obtaining information are drovapdly aigher i- Prin-
isive than ipn advanced societies in the semnse that more izputs of time or
ther resources are required to cotain the same amount c¢f izformation. This
is trivially true of information concerming the many scientific and technical
Srinciples unknown to the primitive world. But it is also and =ore iater-
agtingly true of information concerning the probability that the other party
<o a centract will perform (there are no courts to coerce his performance)
¢r that the guantity delivered iz a sale is the quantity bargained for
(there are no scales in primitive markets), the cause of a death (there are
10 police or autopvsies, and the possibility that death was caused by witch-
cra?t cannot be rejected ocut of aand), or the marginal product of a farm

laborer's work., There is, in shoxrt, mich greater uncertaiaty in primifive than

in advanced societies.

An aspparent exception to this generalization may, at a deeper level,
be consistent with it. I refer to the fact that the inhabitants of primitive
societies have fuller knowledge than modernm people about what other pecvle

in the scciety are doing. No matter what the ratio of territory to inhabitants

13. Like most generalizations about primitive society, this cne is not univer-
sally valid. Some primitive societies developed ingemious systems of record-
Leening not iavolving writing. See A. S. Diasmond, Primitive Law Past and
Present 203 (1971).
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of their discoveries and inventicns. In the z2psence of either Zcrmal

rights %o intallectual propersy (such as patent laws creste! or Jublic
subsidization, concealment is the only metihod of obtaining a reward Jor
develcpirg a new productive technique. The costs of defining ané enforcing
intaellectual-propersy rights are high even in our scciety (and 4rade secrets

P2

remain, therefore, an imvortant metkod of apprepriating the Yenelitls of

. IRo]

inpcvaticn); presumably they are even 1igher in primitive socisties.

Public subsidization of inventors is ruled out by the rudimentary zublic
finance in primitive societies, a factor itsell traceable, as we shall see,
to the high costs of information in such societies. That leaves secrecy-——
scmething the lack of privacy in 2 primitive society makes difficult to
obtain.

The costs of informaticn that result from the lack of 2 system of
writing require special mention. Complicated mental activity is possidle
without literacy, including subtle analysis of character and prodigious
feats of memcrization--both illustrated by the circumstances in which the
Homeric poems were ccmposed and originally performed. 3ut what is generally
zet possible without a system of writing is large-scale organization for
production or governance. Bureaucracy is .- closely associated with record-
keeping. This is as true of the Mycensean palace state depicted in the
Linear 3 tablets and the even earlier Zgyptian and Sumerian kingdoms as of

17

the modern state. Among preliterate peoples govermment is generally

16. To be sure, one often finds Dropexrty rights to a2 song, a spell, a crest,
or a name (see e.g., Diamond, supra note 13, at 188; Earold Z. Driver, Indians
of Yorth Amexrica 269, 285 (24 rev. ed. 1969); Herskovits, supre note 3, at
390-91)—but, so far as I iknow, never to a productive idee or inventien.

17. The link between literacy and goverument is cccasiocnally noted. See
Diamond, supra note 13, at 39; Jack Goody, Iatroduction, in Literacy in
Traditional Societies 1, 2 (Jack Goody ed. 1968); Jack Goody & Ian Watt,
The Censeguences of Literzey, in id. at 27, 36; Maurice Block, Astrology

and Writing in Madagascar, in id. at 277, 286.




these ané otiher features, large ané small, of sccial organization recur
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at frequency (though not universally) ian accsumts of crizitive
and arczaic sccieties.21 The existence of such uniformities suggests that
a simple mpdel of drimitive society, cnpe that abstracts {rom 2any of zle
parcticular features of svecific societies, may nonstheless kave sonme
success in exrlaining the structure of primitive social insticuticas.

The assumptions of my model are as follows:

(1) There is po {effective) govermment. This exaggerates the amarchy
of primitive life, but, for most primifive societies, perheps not critically.
(For those primitive societies, and there are some, which have strong govera-
ments this assumptica will not hold even as a reasonable approximation and
we can expect the model to have less explanatory power--a caveat equally ap-
dlicable, of course, to the other assumptions of the model.) There may be
a chie? who is the leader iz wartime but has no functicns in peacetime zand
elders who exercise some intermittent authority, but generally there will be

30 couwrts, legislatures, police, Drosecutors, tax collectors, or other

familiar jublic officials. TFor medeling purposes the difference between

21l. Tor archaic sccieties, the hest general account of social institutions
remains Jenry Sumer Maine, Ancient Law (1861), though scme of its conclu=-
sions are no longer accepted. On *the current standing of Maine in light

of the findings of modern anthropology see Robert Redfield, Maine's Anciemt
Law in the Light of Primitive Societies, 3 W. Pol. Q. STL (1950), especially
at op. 585-87. Finley, supra note 4, is very good on the society depicted

in the Homeric poems. Cn the Norse Sagas, see sources referenced in Friedman,
suvrz note 10. The literature of modern social apthropoiogy is of course
vast. Scme examples of this literature are Driver, supra nocte 16, on the
North American Indian societies; Herskovits, suprs note 3; Rober< E. lowie,
Primitive Society (24 ed. 1947); Lucy Mair, African Societies {1974); Carleton
S. Ccon, The Hunting Pecples (1571); African Xinship Systems and Marriage

(A. R. Radcliffe-Brown & Darryll Forde eds. 1950); Zlman R. Service, Primi-
tive Social Organization (24 ed. 1971). There are innumerable highly readable
studies of particular societies, such as Z. ZI. Zvans-Pritchard, The Nuer
(1540); 3ronislaw Malinowski, Crime and Custom in Savage Society (1926);
Laorold Pospisil, Xapauku Papuans and Their Law (1958).




A 2i24h assuxption is necessary <o i2er the society Srox adoTiiag
more productive technigues:

{3) The private gains frcm innovation-—from reducing the costs o
oroduction {iznecluding transportation) or inereasiag the varisty o zcods

roduced-—are assumed to be zero, either because such gains cannot de

or other excgenous conditions, make cost reduction or droduct improvement
tnattzinaple goals at any feasible scale of investment.

2. The Insurance Principle and I+ts Immlementing Insti<uticns and

Talues. The above assumptions jointly imply the strong if somewhat mis-
named "redistributive” ethic that 2as been noted ir innumerable studies of

23
Srimitive society. We would expect insurance-—specifically, against Zunger--
<0 be a very important Product in such society. The conditioms of production,
in parviculaxr <he difficulty of storing food, create corsiderable uacertainty
with regard o the future adequacy of one's food supply and hence consider-

. . . 2k . , ,
able wvariance in cne's wealth. In these circumsTtances a transaction wherety

22 continued

zeat, would hemper their mobility, so one observes that the zembers do not
Zave many possessions and 4o not preserve meat. Frimitive cultivation
societies are in a similar situation where, as is cormonly the case, zost

of their energies are devoted to crop production and the crops cannot readily
te stored or converted into storable food Products. Herding societies pro-
duce the most durable consumption goods and, as we shall see, their insti-
tuticns are somewhat different-—and in the direction the model predicts.

23. Redistridution as used in eccnomic and ethical discourse implies an
effort, through the state, to bring about more economic equality than tk

Zree market would. Antaropologists generally assume that primitive societies
are "redistributive" in approximstely this sense (that is, in wanting %o
egualize wealth veyond what the market would briang abocut or what would be
efficient in striet economic terms), dut tend to reserve the word "redistri-
tution”" for the allocation of a tribe's surplus agricul: sroduction vy
the trive’'s chief. See, e¢.z., Nash, suprz, note 3, at 32; Sehlins, supra
acte 3, at 2009.

2k, Nash, supras acte 3, at 22, speaks of the ‘precariousness” of primifive
lile. TFor 2 succinet description of the hazards of primitive agriculiure see
M. Fortes, The Political System of the Tallensi ¢f +<he Northera Territory ¢o?f

the Gecli Coast, in African Political Systams, supra note 19, at 239, 2u9.
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2 shorm, without assuming sthat Trimisire jeople are any TOre Tisk
arerse Oor lass iadividualistic tiaz zoderm cecple, it is zonetlelass

zogsitlie To ._.,-ve ap economic explanation for the izportance of insurance

as a jreduct demanded and surplied in Jrimitive society. Izdeed, »rizi-
=ive pecple might Te less risk averse tzan mcder= people, 7ot sTill de-

sire zore insurance, Y0tk hHecause of fieir riskier circumstances aznd
secause of te relative lack of altarmative zoods. IScwever, Ve have ret
<¢ censider the institutional for= iz whick the insurance will be troviied.
Asswuzpticn (1) of ihe model-——the absence of a Fovermmemt-—is importazc
nere. I{ rles cut the jossibility that the Zcod surplus wvill Te taxed
away and redistributed By the state %2 the needy. 4ilso, iIn combinmatic
with the wderliying conditions of iaformation iz primitive society, wiick
can de expected to ZTavely camplicate the nrovisicn of any servTice cn a
Zormal Darizet basis, lack of govermment impedes the amergence o a2 formal
(srivate) izsurance zariket in which food would be exchanged I3r an emforee-
acle zromise o reciprocate when and if pecessasy in the Tuture:

-~

.25 ] . .
there is 20 state o enYorce the promise. To Ye sure, even vithout formal

—
25 corzizued
Jumber o Scciesties

Trme o Seociastr Polyeymy Scmmen Solrerny Jot . CS

Animal husbandsy > 10% 13 T

Animal ausband=y < 10% 4 2

Scurce: Calculated from Bryor, supre dote 3, at 325 (variaoie o), s32-36
(59, 81, 69), 33€=39.

26. To be sure, as we shall see in Paxs II, there is rudimentary Sontrace
law in rrimitive societies; dut formal contracts c¢f iasurance are not
within its scope. The "drafting”" (1 one car use the word with respecs to
3 preiitarate SOCJ.“'T,') apd administration of Zormal iastTance contracts
would involve zesvy infermaticn costs in the setting of srimitive sccievty.
3ut there is again a chicken-andeeggz Drotlam: formal insurance Iay 20T be
Zound iz Trimitire societies hecause of the adequacy o the alterzative
izfsrmal arTangements,




The primiiive ccneern with careful defizition and determizaticr T thke giasnis
zrour is 20t tased on scme idle geneaslogical curicsisty. The sigmificance
cf the Xiaship grour is that in a primitive society the kind of legal and

zmoral obligations which we moderms have TO SUpPpoOrt Qur very alose relatives

{sometimes only our children) extend to all of the members o2 cne's xin-

ship group. >rimitive Decple have the same sorcs <f legael claims on <k
oroperty cf their kin, distant though they may be, as our mincr chiliren

2ave on us. I attribute this to a lack cf altermative izsurance xnecharcisms
in primitive society.

3ut the argument so far only establishes why people might want to
Lizmit their Insurance arrangements to kinsmen--not why they should be re-
guired to enter iato such arrangements with them. Recent work in the economics
of information provides a clue to the answer. Coansider moderm life insuyrance.
I2 we assume asymmetrical information—-specifically, that the individual
xows ais perscnal life expectancy Oetter ¢hap the insurance company—thnere
will Te a tendency for the better risks to withéraw Zrom the iznsurance pool
{<hey do not wish to pay premiums based on average life expectancies, which
are lower than theirs) and the sool will shrink, conceivably %o the vanishizng
;:oint.28 Cne soluticn to this problem is employee life izsurance, whereby
insurance is provided as a condition o7 employment and no one car witkdraw
Zrcm the insurance pool without giving up his Job.29 A similar problem and
scluticn are found in primitive society. If a nan knows better than anycne

else how likely he is some day to need food “rom a2 kinsman, thae better risks

28. See George A. Akerlof?, The Market for 'Lemons': Quality Uncertainty
and the Market Mechanism, 84 Q. J. Zcon. 488 (1970).

29. See Yorsm Barzel, Some Tallacies in the Interpretation of Iaformaticn
Costs, 2C J. Law % Zecn. 291, 303 (1977).
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optizum size is Sresumably larger the more prixmistive the scciety 1s, Decause
in 2 very srimisivre socisty the disincentive offacts o Izsurance on ozl
girers and takers are Trovably small. The less variety, and storage possi-
tilities, of comnsumpticn goods, the less the wealithy zan gives up Ty 2ro-
ducing a surzlus that will e shared in part with his joor kiznsmen. The eof-
fects on 1is incentives may be trivial indeed 17, as is 3slausitie, the 3re-
cise amount of the surplus produced is beyend ais comtrel. And, given the
aonstoracilisty of food and the uncerzainty o the harrest, the toor <insman
who relazxed his own productive efforts in reliance cn sharing iz a wealtithy
32

kinsman's harvest would be acting recklessly.

The obligation of sharing with kinsmen is zot the only device by
which zrimitive society, lacking formal insurance contrzcts or public
substitutes therefor, provides hunger insurance for its members. Generosity-—
toward other zembers of one's village or band as well as toward kinsmene
is 2 more nizhly valued trait in primitive than in modern scciety ard tae
reason appears tc be that it is a substitute for :of:al insurance.33 The
fact that 2 1an ootains prestigze in orimitive societies by giving away what
1e has rather than by Xeeping it (the potlateh of the Nortiwest ndians
is only the most dramatic example of "buying” prestige by giving avay one's
314)

gocds on a seemingly extravagant scale has been thought evidence of the

32. The optimal size of the group within which income is shared is discussed
in ancther context in John Umbeck, A Theory of Contract Cheoice and the Califor-
nia Gold Rush, 20 J. Law & Ecom. 421 (1978). And for an attempt at a formal
anagysis of the optimal size of the xinship sharing group see Appendix, pp.
79-85, inZra,

33. Ccapare =. E. IZvans-Pritchard, surra zote 21, at 85: "This habit of
share and share alike is easily understandable in a scrmrmunity whers every
cne is likely to find himsel® in difficulties from time %o time, for it is
scarcity and zet sufficiency that makes seople gzenerous, since everrbody is
thereby insured against hunger. He who is in need to-day receives held
from 2izm who zay be ia like need to-morrow.”

L. See Stuars Piddocke, The Totlatch System of the Soutkera Lwakiutl: 4
Yew Persvective, iz Lelflair ¥ Schneider, suprz note 1, 22 283, See also
Taxs at z2cte T3.




Zocd exchanged in the simplest societies {such as tzat of <he Iskizos.
is insurance and the rich man's refusal to share zis surzius w3
manifests his refusal to engage iz this exchange. 3Sc he really is ¢
or no use to the rest of the society and killizng nim does not impose <he
social eos%s that it would iz an advanced society.

The insurance perspective is also helpful in explaining why =zany {though
by no means all) primitive societies do not allow interest to te charged om a
loan. The %ydical "loan” in primtdtive society is the countervart %o the
Jayment of an insurance claim in moderm society: it is the izsurer’s
fulfZillment of his coniractual undertaking. To allow iaterest wculd

change the nature of the transaction. Of course, a lender may be reluctant

. . . . .. 38
+0 make the loan without interest; but custom may require z2im to make it.

=

The inveluntary loan is Just ancther dimensicn of the duty of generzsis

s

aoted earlier. Sinee 2 man's surplus is assumed in my model ¢o Rave relatively little
value to him, the cordinary resistance that rich people would fael at being
asked tc make pon~interest-bearing loans is attenuated.

The insurance wmction of loans in primitive sociefy is especially 3ro-

acunced in the cattle lendirng which is so prominent 2 Zeature of African

ey

tribal society. The main purpose of such ‘oans is not to earm interest

sut to disverse cne's cattle geocgraphically so as <o reduce the risk of

catastrovhic loss becsuse of disease.39

38. See R, 7. Barton, The Kalingas 132 (1549); Herskovits, supra note 3,
at 373.

39. See, e.z., E. Z. Winter, Livestock Markets Among the Iragqw ¢f Northern
Tanganyz&a in Markets in Africa, supra note 21, at 457, L61; Elisabeth
Celson, Trade and Wealth Among the mcnza, 1n id. at 601, €0T; Nash, supra
note 3, at 50-31. The resemblance to the "open fields” polisy in medieval
Tnglish agriculture, 3discussed dy MeCloskey in similar texms, is evident.
See Dcnald N. McCloskey, Znglish Open Fields as 3ehavior Towards 3isk, 1
Ses. in Zcon. Eist. 12k {1976), and The Persi‘te,ce of Inglish Cozmon Fields,
in Turopean Peasants and Their Markets 73 (Williazn 1. Parker % Iric L. Jones
eds. 1975). McClosikey remarks the presence o' open-field policies in scme
srizmitive societies. See id. at 114, He 2lso notes the zossibility of tk
1-4

Tamily as an insurance ias tIizuticn. See id., az 117.
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~owever reciprsocal, cannet he 2 form of trade because s¢ oftern what is
exchanged is the same sort of good and Tecause zhere is a¢ time lizit on

when reciprocation is due. 3But these zfecints suggest, rather, that =he

axchange of gifts iz primitive society is not the sort of <rade which arises

iZ 2 zore complex society sut of the division of lator and resulting specialiiza-
<ion in zreducticn. The purpose of gift exchange as discussed =hus far :is

£o even out consumption over time rather than $to 2xplois the division o2 lator.
It would utterly defeat this purvose if the gifss were exchanged sizultaneocusly.
The sizultaneocus exchange of gifts does occur, and frequeztly, in primitive
societies but it has, as we shall see, a different Function from either
insurance or exploiting the division of labor.

Jor is it correct to argue, as in the following passage from a discus-
sion of gift axchange in early medieval society, that the absence cf "profis
zotive" distinguishes such exchange from modern commercial 4rznsactions:

This mutual excharnge of gifts at first sight resembles commerce, but

its objects and ethos are entirely different. Its object is not that

of material and tangidle "profit,” derived from the difference be-

tween the value of what ome parts with and what one receives in ex-

change; rather it is the social prestige attached to generosiiy, to

one's 20ility and readipess to lavish cne's wealth on one's neigh-

tours and dependents. The "profit" comsists in placing other people

morally in cne’s dedt, for a counter-gift--or services iz lieu of L

one--is necessary i the recipient is to retain his sell-respect.

The author writes as if the typical moderm commercial transaction were cne-
sided--4 sells B a good or service kmowing that it is worth less than 3
thinks. Most transactions are mutually profitable or advantageous tecause

:

they enmabla Toth parties to exploit the division of laber. Giving a gift

—r— . .
44. Philip Griarson, Commerce in the Dark Ages: A Critique o?
in Studies in Zconemic Anthropology Th, 79 {Georze Daltcon ed.

+he Evidence,
197T1)
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(€} The pcpulation is irmotile, iz the sense That tie member 3T cne

village, 2ané, or <rite carnot readily jcoin anotier and distant wmit. o=

~

Bility wouwld make the incentive Lo Sree ride and zhe reluctance I 3siare
without an enforceatle promise to reciprocate very great. Mobilisr iz ikis

sense is in fact cquite limited in zost primitive societies, as the condi-

<ions of information in such sccietias would lead one to axpect. wWaere
X <7
ol

it is gre=at, the system of reciprocal 2xchange :tends to dresk lowm..

Scme quantitative 2vidence bearing on the atove analysis of primitive
socisty is presentad in Table 1, which is adapted from a table iz Pryor’s
recent book. Table 1 shows that the lass develcped a primitive society iSe—
ané the more, therefore, its ecomomy is likely to approximate the ccanditions
of =y model-—the more likely it is to rely on gift exchange, non-interest-
vearing loans, and sharing, and the lass likely it is to rely on market
exchange, fcr tie distribution of goods.

Pryor alsc found that reciprocal a2xchange is zore important in hunting,
Tishing, a2nd agricultural societies than in gathering and 2erdiag societies.
4s me Tointed out, consistently with the spirit of =y model, there is
grester uncertainty of food supply ia the first three typres of society and

A
this izcreases the demand for a principls of reciprocal exchange.‘s

LT, Tor evidence of this in an Eskimo village see Dryor, supra notae 3, at S1.
A similar poiznt is made in the bioclogical literature on reciprocal altruism.
See David P. 3arash, Scciobiology and Behavior 314 (1977). The diological
concept of reciprocal altruism seems, in fact, iadistinguishable Zrom the
eccnomic concept of self-interested but reciprocal exchange that this paper
uses to explain primitive social institutioas.

48, See Pryor, supra note 3, at 135. For other recogniticn in the literature
02 the insurance function of recizroczl exchange in primitive sccieties see
Sahlins, sunrz zote 3, at 211-1T; Marguerite Dupire, Trade and Markets in

the Zconomy of the VYemadic Fulari of Jiger (Bororo), in Markets in Africa,
suprz note 3, at 335; Paul Iinzig, Primitive Money 338-400 (24 ed. 19€6);

Leonard Joy, Cne Zcoromist's View of the Relationskip 3etween Zcconcmics and
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inzurarnce is tc tend =o =qualize the ex 2ost distridbusica of wealtih, and

there is avidence at l2ast consistent with the viaw <hat tkis Iis an affacs
- . ) P , 0 . 1 i e
of +the insurance arrangements of primitive society. 3ut egqualizy <f

wealth should be viewed not only as a by-product of insurance (or of other
aspects o2 zrimitive l1ife or social imstitutions), but alsc as 2 Dreccn-
dition to the naintenance of a2 Iregovermmental tolitizal egquilidbrium. A
2an who had a2 food surplus year after yeare-z wealtiy lan--might (especi
given the limited variety of consumption gcods) use that surplus to feed
other men in exchange 2¢r their loyalty--~in other words, <o hire retainers.
Initially his purpose zight be to protect his wealth, But once his fcllowing
haéd resched a point where it overawed the other individuals and families

in the society, he might be tampted to use his power to redistribute their
weal<h to Zime--to tecome the state. Hence, when one observes 2 society that
2as littile or no government despite the limited variety of coasu=ption zocds
{and nence zreat incentive to use any surplus to aire thugs‘and henchmen),
cne may assume that there are institutions that limit the ability of the
apler or more energetic people to use their surplus focd for zolitical ends.
The insurance institutions of primitive society serve this incidental but

important end by tending to dissipate surpluses.Sl

30. 3Zryor finds reciprocal exchange to be positively correlated with socio-
egoncmic equality. See Pryor, gupra note 3, at 200-01. See alsc id. sat
261, 278.

51. Pryer, supra note 3, at 426-27. finds a negative correlation between
socioceconomic eguality and amount o6f govermment, as do several earlier studies
referenced in EZdwin Z. Erickson, Cultural Ivolutionm, 20 Am. 2ehavioral Scieatist
669, 672 (1977). And Robert A. LeVine, The Iatermalization of Political Values
in Stateless Societies, 19 Human Organization 51, 53 (156C), £inds e negative
correlation tetween equality and sharing on the one hand and <he zossession

of zolitical values on the cther aand.




[I¥]
0

-«

one mar would zRave Lo De Tuck wegliiier Zhan ancther %2 be Wwilll
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tl2 to zTay zmore Jor nis second, third, or zth Wiz
seeking his Tirst. The gererally low incidence of tolygrny aven where it
is freely per:xi‘;‘:edsh thus indicates either that the inequality ¢ wealszk:
is not great (as appears to be <rue in most primitive societies) or that
the returms from having a second wife are indeed much lower than those

Srem the first. Iz any evert, while polygymy zresupposes scme inecualitzs

in wealth, it need not increase it, Jor where tolygyny is common gezmerally

she tridegroem (or ais kin) must pay a substantial brideprice to the Hride's

.. 55 , , . . .
kin. More important, polygymy actually has a tendency to reduce inegqualisy

bty increesing the number of dependents. (wives and childrer) who must de tro-

vided for when the husband c‘ies.56 3ecause his estate gets divided iIn zore

S4. See, e.z., A. S. Diamond, supra zote 13, at 246 a.2.

3. Since the brideprice is divided among the bride’s kin, this is a further
example of the iasurance principle at work. Lucy Mair, Marriage, ch. & {24
ed. 1577), is a good introducticn tc the complex subject o* brideprice.
Polygymy seems strongly associated with payment of substantial brideprice.
See Grossbard, supra note 8, at 36; Pryor, suprz ncte 3, at 36h (tab. 33).
Incidentally, Sryor's statlstzcal study of or*devr*ces (se~ id. at 348-83)
Zoes scme Way toward resolving the old debate over whether the vayment of
brideprice is 3 real exchange or merely scme kind of symbolic gesture--in
favor of the exchange model. On the prevalance of bride purchase in archaic
sccieties see Diamond, supra note 13, at 57, 69. Diamond is here spesking
the "early codes,”" i.e., the laws of societies which have just become
literate. Presumably these codes largely codify the preexisting bedy of oral
law. TFor further discussion of primitive marriage customs see pr. 5362 iafre.

56. See M. Fortes, supra mote 2k, at 250; Jack Goody, Bridewealth and Dewry
in Africa ané Zurasia, in Jack Goody & S. J. Tambiah, Bridewealth and Dowry
1, 13, 17-18, 32 (1973); Robert A. LeVine, Wealth and Power in Gusiiland, in.
Markets in Africa, supra note 3, at 520, 522-23; Frederic L. Pryor, Simula-
tion of the Impact of Social ané Economic Institutians on the Size Distribu-
tion of Income and Wealth, 63 Am. Zcom. Rev. 50, 54 (1573). See also Jack
Goody, Prcduction and Renroductlcn (1975) arguing for an association ve-
Sween volysgary, orideprice, equality of wealth, and weak goverzment, on the
one 2and, and monogamy, dowry, inequality o wealth and strong Iovermment,
cn the other. And for some evidence that monogzamy is positively ané poly-
ga.J negatively correlated with strong gcvernment see Yary Douglas, Lele
Zconcmy Cempared wish the 3ushong, in Markets iz Africa, supra note 3, at 211,
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Sclygymy disverses zclitical sScwer i1n another way, I incressing cthe

opper=uznity costs of retainers.

ot

izally aarmless channel, wemen deing worthless as Jighters in srimizive
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societiss. ol (The value of additional wives, it sko
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caly or 3ainly to provide sexual variety; it Is also to srovide additicmnal

insurance, especially by increasing the number of sons %o wWhem, as memders
)

¢f ais kxin group, the father can look for suppert Iz ais old age.

sistently with this analysis, Schapera rerorts that iz cne African tride

vhere government had emerged to the extent that the chie? was claiming a

zonopoly of the right to redistribute the tribe's Zcod surplus to the needy

members of the tribe, the chief encouraged the wealthy men of tkhe tride to

buy additional wives. He feared that if they did not use their wealth in
2

-

that way, they would use it to feed the needy and thus undermine ais posit‘.on.s

¢0. An alternative use of wealth would be to rent cne's extra land or aire
laborers to work it. But this alternative appears <o encounter iaformation
costs greater than drimitive society can cope with. See note 102 ipfra.

51- Is it completely accidental that feudalism lourished in medievel EZurope,
which was strongly momogamous, acd that an approximation to feudalism is

found in the CGreek scciety-—also strongly monogamcus-—depicted in . the Homeric
tcems? My analysis predicts that, other things teing equal (obviously a
7isal qualification), 2eudalism is less likely to emerge in a society whers
dolysanmy is permitted than in one where it is forbidden. Diamond, sucra

note 13, at 376. states that brideprice diminished with the growth of ¢
dalism. This finding makes sense because the opportunity cost of a wife is
nigher in a feudal than in 2 prefeudal systemf

$2. ‘Wnere women are the principal capital good in a society, it is under-
Standable why a man who sells women for other goods should be despised--as
he is among the Tiv, for example (see Paul Bochannan, Some Principles of
Ixchange and Investment Among the Tiv, in LeClair % Schneider, suprs note 1,
a2t 300): he is dissipating his cspital.

¢3. See I. Schapera, Eccnomic Changes in South African Native Life, in
Tribal and Peasant Zccnomies, supra note 3, at 136, lu2.




00 wealithy-—wnc Jzils, in cther words, =0 28rry Sut 2is sccial dusy o

sharing his surpius when he has one--is likely o %e counsidered z wizck.

This result may be ithcught an example of the crimitive's 2nvicus resentIent

of anycne who 1ifts himsel? above the average--and envious resentlent ay

in fact 5escribe Ris feelings——out it can equally well De viswed as a

raticpal response to the demand Ffor iasurance in primitive societies and tae

lack of the conventional modern mechanisms of supplying it. Ancther example

of "functional superstition” js the belierl of one tribe that misfortume will
55

vefall anyone who sells his goods on *he way to the market. This seems

a silly velief-=—until it is remembered that the efZiciency of a market is

increased if as many buy and sell offers as possible can be dooled iz it.

Or consider the common practice in primitive and archaic scecietias of bdurying

pecple with their perscnal possessions, or destroying those Jossessions at

— - — .

-~

66 . ,
their death. These are methods of equalizing wealth iz the next genera-
. BT . iy &8
<icn, yielding benefits we have already éiscussed.
(2) Age-grading--the assignmernt of tasks or roles cr the basis of age—-
is more common in primiti than in moderm societies. For example, all

males T=10 years of age in a primitive community might be assigmed as herds-

men, all 1l-ll year olds as junior warriors, all 15-30 year oclds as senior

Au. See, e&.z., Driver, supra note 16, at Lbl.

83. See Herskovits, supra note 3, §t 205.

€6. See, e.g., Herskovits, supra note 3, at 491-92.

67. See T. Scarlett Zpstein, Capitalism, Primitive and Modera 31 (1968).
68.’ Arother example of the economic function of superstition is offered at
. &9 infra. See also Smith, supra mote 9, at TL2.
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abimdance of other and cheaper substiiutes in coxmunication renders them

less izmzcormant *han in primitive scocieties. Vet giff-giving remalins trom-
inent in visits between hesds of state, Ior the lack of stpra-

national govermment prevents the formal enforcement of promises and so
makes the assessment of character and intentions Zore critical thazn iz traps-
acticns eaforcesblie by a2 public judiciary. Gifts in srimitive scciety within
the &in group or village are generally an aspect of the imnsurance system
described earlier, for within the small group all is known about everycne's
character and nothing remains to be commurnicsted by gift. 3ut where the
Zift is between strangers, as where an a2xchange of gifts accompanies betro-
thal €0 the member of another kin group living in another village,TZ it is
Srobably motivated by the informational needs of the parties. (These
vetrothal gifts, it should be noted, are separate Irom the brideprice, which
is not 2 gif% but the purchase price.) Gifts are to be distinguished from
trade in the ordinary sense of exchange of unlike goods %o “ake advantage
of the division of labor. Gift exchange is not motivated by the divisien
of labor and resulting opportunities to reduce the costs of sroduction
through specialization, but by either the costs of information in, c¢r the
insurance needs of, primitive society.

Notice that, viewed as a signaling device, a gift need not attually
be received or enjoyed by the donee. The form of NYortawest Indian pot-

latch, sometimes regarded as pathological, in which goods are destroyed

rather than ziven away can be interpreted as an especially credible

-
- e,

.£., Barton, supra note 38, at 40. The principle of exogamy
(see pp 6 <82 in“ra),the size of the kinship group, and the likelihood
that most of the pecple in the village are kin combine to create a situa-
tion in which a husband often Tust be sought in arcther village--which is
lizely to mean among strangers.

('I)
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parties. Custcrary 2rices <o not change as juickly as <he ccondisicns of
demand and supply ané are therefore 2 source of inefficiency. 3ut given

the high costs of markets in primitive societies, suc
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inefficient, on balance, than freely bargained prices. The efficiency of
customary prices is reizforced by the fact, noted earlier, that Dectie zave
2laizms on the goods of their kin.77 Multi-parwy transactions are generally
more costly than {ransactions between just two perties; this is presumadly
one reason Wiy trade is relatively rare in primitive societies.T 3us o
the extent that there is trade, it can be facilitated by customary Drices,
which reduce transaction costs by eliminating the need for a many-sicded
negotiation over price.Tg

(¢) Ancther response “o market transaction costs is the transfcrmation
of an arms-length contract relationship into an intimate status rela-
ionship. 1In some primitive sccieties i you trade repeatedly with the
same man he bDecomes your dlood brother and you owe him the same duty of

80
genercus and fair dealing that you would owe a kinsman. This "barter

'

5. See examples in Herskovits, supra note 3, at 206-10; Sahlins, sucra

note 3, at 295, 299-300, 308-09, and Pospisil, supraz note 21, at 121-22.

Jotice that both haggling (see Geertz, supra note 6) and fixing of customary

orices, though seemingly at orposite ends of the spectrum of price
{lexibility, are explicable in terms of the high information costs in primi-

tive societies. Neither method of price setting is as common in advanced societies.

T7T. This is the reason why, in at least one society; it is custcmary for
the buyer of a good to give gifts to the seller's kin. See 3arton, supr=
aote 38, at 107T.

78. See id. at 110-11; Maine; supra note 21, at 271 (Beaccn ed. 1970); and
Table 1, supra p. 26.

79. TFor fu;}per analysis of the role of custom ia reducing transactior costs
see 3. 5435 infra.

80. See Gluckman, supra note 48, at 174, Raymond FTirth speaks of the "per-
sonalizaticn" of eccmomic relations in zrimitive society. Frimitive Poly-
aesian Iccnemy 215 (1939). See also Malinowski, supre note 21, at 35-L40

(1951 =d.); Goldschmidt, supra note &5, at 192-93. Jash, sucrs note 3, at

Lo, descrides the use of an "idicm of fictive kinship” in mariket tramnsacsicas.
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scciety, Gemerssity, 1ts comnecticz witlh Srestise, and she 2czse

Tilisy soward Seople who accummulate rather tian giTe away wealsl !

zeen zcted. The sense oF 10DOre—iass g—ﬂr"y, L“oughizess-—-wbizk
sronounced a character tralt in Srixitive and anciexnt socletiesT”

<azT zcos-
fave a2l resiy
is 3¢
2oy te

related %o the importance or the threat to retaliate as a2 device Jor Zeernicog

order in 2 society lacking (for reescns based 2on information ¢osts) O
ingtituticns ¢ law anforcsment. The sense cf hcnor incresses the 3

2pility that a3 man vill revaliate fecr 2 wrong T0 2im or <o zis iz

-
-

theredy incresges the credihility of threastaned retvaliaticn as a deterr

8
<o azatisccial. benavior. 5

-

poes: BN

{8) The formality and decorum of primitive speech and —=anners zave Seen

documented and iz other papers I zave related these <raifs T2 the lack of

. 8€é .
Irivacy in primitive societies. 3riefly, the argument is <hat pectle

Kole]

lack coaversatioral privacy must 1 L0 express themselves Tery treclsely

b

d circumspectly since many of <heir conversations are hound %o ve cverieard,

creating all sorts of possibilitiss for recriminstiorn and isumderstazding.
. L : \ .~

{T) Lack of privacy may a.lso axplain why Srimitive pecple are

c2ten zore tclerant of certain forms of zendacisy and {(lsss consisteztly)

A=
(N

02 defamaticn than moderz Deovle. Where everything is kmown about

Teonla's

lires, the opporsunisy tc use lies (izcluding false asversions) to zislead

and manipulate the jecple with whom one tramsacts is more limited thaz in

a zoderz imperscnal society vhers cne 3ay imow little about zost of one's

¥

1

gess in archaic scciet:r "is Achilles' comduet iz the r.iad.

W

a negative cor-elaticn Jetween Dossession of dolitical values and

stTong sezse of 2cmor. The 3asis of public order in the srixmitive 3T

discussed further iz Part II3.

3. See priTacy papers cited iz zote 11 suzra..

(e }]

0

. See Zrivacy, Secrecy, ané Jeputation, suDrz 20te 1l.

S. Ter scpe svidence see Robert A. LeVine, supra zote 5L, at Sk,

&
o?

: See, 2.2., Gluckman, sm:z- note 45, at 232: E. I. Zvans-Pritchaxd
cte 21, a2t -Sl, Mair, susrs nof.e 19, at 4Q0. The locus classicus of touchia

*
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1. The Legal Process in

spall use the term has two troad aspectis-—-the Dromulgaticn of substantive
rules of 1law and the resolutiocr ¢f disputes arising upder <ese laws. 212
a society that has nc government worth speaking of-——no legisiature, execuzive
oranch, or public judiciary--the answer to the question how These Juncticsns
are carried out is nomobvious.

Let us vegin with dispute resclution. Suppose there is a rile [we
wen't worry for the Zoment where it ccmes from) that a man may not take
his neighbor's yams without %the neigzhbor's permission, dut he dces so, or
at least the neighbor alleges that he has done so. Jow is the dispute between
them to be resolved and a sanction applied 12 the rule is fournd to have been
violated? One possibility is simply retaliation by the neighbtor fcr the
. the?t. 3But that nay ve a costly procedure given the organizaticn of
primitive society into kin groups that provide mutual protecticn to ftheir

1

nembers (the "collective responsibility” of the kin group is examined in

greater detail iz Part II3). In these circumstances the aggzrieved neigh-
bor may wish To engage a passer-by, village slder or wise man, or other

sresumptively impartial and (perhaps) competent third party, to adjudicate

90

nis dispute. The alleged violator also has an iacentive to sutmit to

adjudication=—or "arbitration" as we should probably call it in view of its

39. =zontinued

supra zote 27; Ideas and Procedures in African Customary Law (Max Gluclman
ad. 1969); Law and Warfare (Paul Bohannan ed. 1967); Readings in African Law
(Z. Cotran & N¥. N. Rubin eds. 1970). For detailed literature reviews and
bibliographies, unfortunately a hit out of date, see Sally Falk Moore, Law
and Anthrepology, 169 3iennial Rev. Anthropology 252 (Berzmard J. Siegel ed.
1970); Laura Nader, The Anthropological Study cf Law, 67 Am. Arthropologist
(Spec. Publication), no. 6, pt. 2, at 3 (1965); Laura Nader, Klaus 7. Xoch

& 3ruce Cox, The EZthnography of Law: A Bibliographical Survey, 7 Current
Anthrovology 267 (1966).

30. See, e.g., Maine, supra zote 21, at 364 (3eacon ed. 1970).




evicdence desigzmed to guide and conirol juries-—amens aearsay
2ircumstantial, direct, and other cataegories o aviience.
of primitive <tridbupnals %o find the fac=s remains limited iz oy impor=ans
respects because of tle absence of police and other investigatcry Zaczizery
and technigues (autopsies, etc.) and because of the possidbility of assigaing
supermatural causes tO patural phencmena (as where a death Srom natural
sauses is ascrited o the witchcra? of an enemy). These zosts of izforma-
tion appear to have shaped primitive substantive law in IiImperzant ways.’
The remaining question is the sources of the norms applied iz a Srimi-
“ive adjudicaticn. Two of the ccmmon sources of lagal norms, legislation ard
executive decree, are clearly ruled out by the assumption of 20 state.
Since the arvitrators, though >rivate, are a sort of Judgé, it may seem that
“he third common source of law—-judicial decisicns viewed as precederts
guiding future conduct-—could operate iz primitive society. Apart from
the oSrcblems that illiteracy would create for any system of precedent
similar %o the Anglo-American ccmmon law but that primitive man's Ingenuity
anight be able to overccme,gs there is a problem ¢f the arditrator's inpcentive
<0 issue opinicns that stand as precedents. ZIven our society does 1ot attempt

L0 create Droperty rights in rules or precedents and certainly primitive

92. See Max Gluckman, The Judicial Process Among the Barotse of Northern
Rhodesia, ch. III, 107-08 (1955); Max Gluckman, Reascnableness and Respon-
sibility in the Law of Segmentary Societies, in African Law: Adaptations
and ngelopment 120 (Hilda & Leo Xuper eds. 1963); Pospisil, supra zote 35,
at 236-38.

SL. See pp. 72-Th4 infra.

95. See discussion of "remembrancers” in I. Schapera, The Sources ¢f Law in
Tswana Tribal Cour%s: Legislatiomn and Precedent, 1 Afr. Law 150 (1957).
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some act (like Xillinz) can also te axplained in terms of the aizh cos<ts

of negotiaticn where, as is typically the case, an 2ntire xin groug ‘or

acre likely two) is affected bty the negotiation, thus making it a Tulsti-tary
transacticn.

The more exact a2 rule is, however, the more guickly It is apt <o be-
ccome otsolete--the less adaptable it is, iz othe>r words, to cranging circume-
stances. We would therefcre expect a system of exact rules to 2ave some
mechanism for caanging the rules gquickly. A system of customary law lacks
suck a mechanism, and would thus appear to be ill adapted to coping Witk
change. But %this is not a serious problem in a society that is largely static.
Tor such a society to use a painfully incremental method of effecting legal
change does not necessarily mean that legal change will lag vehind social
change and produce the sorts of anachronisms which in the case of English com-
men law (as in that of Roman law) created the demand analyzed by Maine Zor
legal fictions, equity, and legislation to keep the law up to date. These

. o8
devices are generally not found in primitive legal systems.’ Zvidently Roman

37. See William M. Landes & Richard A. Posmer, Legal >Precedent: A Theoretical
and Zmpirical Analysis, 19 J. Law & Econ. 29, 248 (197%).

98. On legal fiction in Roman and English law see Maine, supra note 21, ch.” ~
2. Zquity and legislation require a more elaporate goveramental structure

than is found in the usual primitive society. Legal fictions, toc, appear *to
te rare in primitive societies. For a good discussion see T. O, 3eidelman,
Laguru Justice and the Concept of Legal Fictioms, 5 4. Afr. Law 5 (1961).
HSowever, fictive kinship is sometimes found. See, e.3., note 80 suprs. And

one often finds artifical, "legalistic" reascning. For example, in one African
tribe if a man kills a nember of his clan he pays a smaller composition than

if he kxills a stranger, the ground oeing that as a member of the clan ae is
entitled to a share in any composition which it receives. See Rober: RedZield,
Primitive Law, in Law and Warfare, supra note 39, at 3, 12. The reasoning is
absurd, but the rule makes economic sense. Where Xiller and victim are mem-
bers of the same clan, the probebility of detection is higher and hence the
cptinal penalty lower. However, this is not an example of legal fiction in

the sense, relevant to the discussion in the text, ¢f a device for gettizg
around an anackronistic, dysfunctional rule.




cossesscry righs {a "usufruct”) which allowed the sossesscor o exclude pecrls
Zrom the land cnly SO lons as e was actually workiag is. Iz fact, suck
Tossessory rights are common iz primitive law. They have two additicnal
elements: (1) the possessor can transfer his right to Dempers of ais family
or pass it to nis neirs, but (2) he cannot sell the land and, < course, e
ca2nnot astablish rights in land that he is znot azctually working—tzat is

what a purely possessory right or usufruct neans. 11

The model of primitive society develcped in Part I is hrelzful in explaining
the pattern of primitive preoperty rigats. The zmar who has a2 good zarvest is
20t vermitted to use his surplus to buy another's land and reduce the cther
to devendency on him~-which would be a politically destabilizi trans-
action in a pregoveramental society--but is led iastead %o give the, surrlus
<o the other. The effactive demand for land is thereby reduced as well,
Zaiking it more likely that a poor man will be aple to find toleradbly geod
land somewhere else in the community.

The sale of land would ve difficult in any event because of the zerwork
¢f kinship cbligaticms. A man canrot sell land on whose output some Xizsman
zmay depend, or cows that are needed to buy a2is younger brether z wife, with-
out consulting the affected kinsmen or at least allocating the trocseds of
the sale among them. This incresses the effective number of transacting
Darties and so the costs of tramsacting. And all the other obstacles that
Plague the primitive market, discussed in Part I, likewise plague <the market
in land.

The Tenefits of a system of inalienable possessory land rights would

Se zuck smaller In an advanced scciaty, and the costs in allocative efficiancy
———

10l. See, e.g., Herskovits, supras ncte 3, at 370; Barton, supra note 38, at
30-98; Schapera, suprs note 27, at 2C1, 205, 2CT; and Maine, suprz note 21,

.
on ;
Cado .




Another cest ¢f 2 purely Dossessory rights system Is alsc apsent, oT

_argely so, in %the 2cndi%ticns of primisive 2ccnomy. I refar <o she dis-
sorticn which such a system creates in the temporal cattern of resource

axploitatiocn. I ome car obtain ownership rights in a resource only oY
sapture or use, there is a tendency to *ake toc muck too scon. This srcblem
rarely arises iz a simple society. It Takes Dore sense I¢r a dand of
aunters to 2ove cn wWhen the game in an ares is depleted shan <o Sry o
regulate the game pcopulation by créa:ins feewsimpla rights %o hunting ser-
rigories. It nakes more sense ¢0 abandon worz-out land {or severazl years
until its fertility is naturally restored than to grant fee-simple rights
in the hope of encouraging the owners to regenerate the land more gquickly,
the techrigues for dcing so being unknown. Where investxzent prevaratory
to use is feasible in primitive society-—tde settizg of traps would be an
axample--it is often protecsed by the grant of a aonrossessory property right.
The man who SetS fhe trap is entitled to the trapped animal even i somecne
2lse finds it in the trap and thus "possesses” it first. =95
Anctaer advantage of a possessory system is that possession, iz the
sense of actually working a piece of land or kxilling and seizing a wild
apimal, provides clear evidence of the fact and extent of ownership. The
alternative is sither fencing or a record system. The latter is ruied out

oy the assumptica of illiteracy, and the former could be quite costly ia 2

124, continued :
wealth is almost perfectly divisible (herds), we often find the rule of egual
izheritance followed. See Austin Xermnett, Bedouin Justice ch. 10°(i925). C=.
Manping Jash, The Social Context of Economic Choice in a Small Society, in
ZLeClair % Schneider, suzra ncte 1, at 311, 320. On the equalizing tendencies
of primitive iznheritance law see alsc Lowie, supra ncte 21, at 2L48-55; Charles
Douglas, The Organization and Laws of Some 3antu Tribes in Zast Africa, <5 J.
Zoyal Anthropological Iast. 234, 294 (1915). ‘

105. See, e.g., Diamond, supra zote 13, at 189; Goldschmidt, surra acte 45,
at 157. C2. Smith, supra note 9, at Tha-L3,
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the housenold or xin grour, 2nd gift-giving are the zmoss Izgerwazt Jorms
of axchange in primitive society--or, the same zoint, teczuse zhe rale oF
axplicit markets in organizing production apéd distritution is smaller iz
zrimitive ‘han in modern econcmies--the potential demain ¢ the law of zon-
tTacts in primitive society-~the law, that is, governing trade with strangers——
is limited.

Several features of primitive contract law recur witi suificisns
Zrequency %o de regarded as typical: (1) Ixecutory scmtracts, %hat is,
ccntrac:s.whi:h neither party has begun to perform when the breaca occurred,
ars not saforced. (2) Damages are not awarded for loss of <he axXgpected
profits of <he sramsaction; the standard remedy is restitutica. (3) A
reach of contract where the other party has completed perlormance--that is,
Sreach of a halr-executed as distinct from an executory contract-—is cften '
“reatad as a form of theft from the promisee. (L) The seller is liable for

any defact in the product scld (caveat venditor).

These features taken together suggest that contract law tarely exists
even Iz the limicved sphere ip woich it applies.
A law of contracts is not needed to generate the rmile that the Suyer who
refuses to pay for gocds of which he has already taken possession must
return them to the seller. Yet, apart Zrom liability for defective Tro-
ducts, that seems Lo be the only important duty which primitive contract
law izposes. The reason is plain onece it is reaslized that the eccnomic
Tuncticn of medern contract law 1s to facilitate tramsactioms irn which

108

Tte performance of one or both parties takes considerable +time. Such

ar interval opens up the possibility both that unforeseen events will

i

——
108. See The Zconomics of Comtract Law 1, 3-4 (Anthony T. Xrenman &

Richard A. Posmer eds. 1973).




and xpcowledgestle consumer. In shaese circsumstances the relative fosts o7
inspection to the buyer compared tc the seller nay De Righ despite ke
simplicity of the product.

Also, the seller is prcbably the superior iasurer of a2 procduct delact
because ne can spread its costs over 2is enzire ocutput. This argument is

alsc made in moderm discussions of the relative xzerits of cavest 7Tenditcor
S2IS8C

and caveat empter, but it is superficial in the modern ccntext Jecause Tie
buyer nas a variety of insurance opticns open to aim which may de as sood
as or Detter than seller self-insurance or seller darket insurence. The
izsurance options of the primitive ccnsumer are xmore limited.

L. Family Law. The law relatiag %o marriagé and divorce, obligations
withizn the family, ané inheritance is an extremely izper+tant bdranch of
srimitive law-=the most important, judging by the number and datail of the
s. =0 The rules goveraing relations within the nousehold correspond iz
functicn and importance tc the law of corsorations and of agency in zoderm
societies. And as women are the prizncipel goods exchanged in Zost prizitive
societies, the rules governing marriage and divorce overshadow the centract
law of these societies. I will discuss Just four general issues in primitive
family law: (1) the level of detail iz that law, (2) orideprice, (3) the
liberality of primitive divorce law, and (4) exogamy. I alsc remind the

11
reader of the earlier discussions of polygamy and of inheritance.

T ——
110. Tor a sense cf the dizzying complexity of primitive family law see ¥N. J.
van Wermelo, Venda Law (4 vols., 1548-1949).

.-

1il. See pp. 28, 32, 48 supra.
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among the tride’s zin are mcre likely <c te fixed Dy zustoxm, ratier

ot

aan
©+ <o negeotiaticn, the larger the average size ¢ she xinshit grous
tnat is entitled wo share in the trideprice.

The relationship between the communalizizg of proper<y rights and 2
fixiang o price or shares by custem is, as already suggested, a2 general 2ne.
Tor aexample, where hunting is dome in roups, or (an aven zloser parallal
<o the drideprice case) where the insurance principles of :the society reguire

che Xill bte shared among the kxin group or in some cases the entire band

cr rillage, primitive law often prescribes the exact division, thus aveiding

, 115 . . s
2 zulti-par<y negotiation. It would also be avoided if egcz xiz grouz
er village nad a chief who negotiated on beralf of the Zroup and distributed

the proceeds amcng the Zempers. Such figures do emerge in primitive societias,

tut when this haprens it may nean that the society is on its way to beccming
2 state. wnere leadership is weak ever on the Xinship-group and village

avels, customary prices and shares have an izportant allocative role %o pliay.

(=

(2) Wby is there normally in primitive society 2 positive orideprice
(rather <han no price, or 2 negative price--i.e., dowry) aad why is it vaid
to the oride's xin rather than tc the bride herself? There is some evidence
for regarding the dominant method by which a wife is obtained as having under-

gone a three-stage historical evolution: from capture or stealing, to pay-

P
-—

) . . )
nment, to the modern system of promising to cherish and support. The reason

1L, For 2 bit of evidence bearing on this pcint ccmpare Radcliffe-3rown, supra
aote 26, at 17 (large kin group~-fixed compensation and shares), with Max Gluck-
Qan, Lnsh.p and Marriage Among the Lozi of Northern Rhodesia a.nd the Zwlu of
fatal, in Markets in Africa, supra note 3, at 185, 194 (flexible brideprice-
small aumber of involved k;n;, and Yacdel, supra note 31, at 3k1-k2. Cr. Wagner
supra note £6, at 222-23.

125. 3ee 3arton, supra note 38, at 85-86; Forde & Douglas, supre note <3, at 19.

12£€. Tor some evidence regarding the first, and least well established, <age
see air, supra note 55, at 110-11. There are several forms of znoapecuniary
-x.;a.;e whica generally precede brideprice, inecluding sister exchange, workiag
Iir ome's ctrospective father-in-law, and zoing $o live with %he Sride's kiz.
Aand aohe Jarriages involve payment of dowry (gemerally a preinheritance dis-
ridbution to the bride by her kin) without brideprice. Some of <hese vTeriants

.-

will Ye <aken up lazer.

d




lated sclution is "matrilocal” marriage: <the austand remains with ke

23
e amien o s s . e e et At St
wife's Family witiout rayment of triderrice. The Srilfe's family aave
b ne NS - > - -
less need o screen 2is Sitness for the marriage since they are Tresent o

nely protect the offspring; they dc a0t leave tle eantire protective luncticn
<o *the husband ancé nis xin, as in patrilocal marriage.

This analysis does not explain, nrowever, why Sriderrice is used as =z
sereening device, rather than, as teday, dating or courtship. wherse, now=-

aver, as is generally the case iz primitive societies, girls are >riad 3

11

Puberty-~at an age when they lack mature judgment--dating =mey =ct e an

2fficient method of choosizng among suitors. OFf course, marriage could iz-

sta2ad be arvanged by the girl's parents, without brideprice. 3ut i{ =z:ay not

ve easy for the parects to inform themselves about the qualities of a stran-
121

ge=r, ofter from a different village, save as his capacity to make 2 sub-

stantial payment zay convey informaticn about 2is qualicties.

Another way of interpreting brideprice, one also based on the costs of
information, 1s as a device for compensatiang the wife in advance Zor aer
services ir the housenold. A wife iz a primitive society may ﬁave limited
ability tc enforce Zair compensation by her ausband for Ler services, 3o she
demands paymeat Jor them in advance, in the form of orideprice. Howaver,
this explianation is plausible only where the brideprice is paid to the Lride.
More commonly it is paid to her kin. Cne possibls reason why
this Iz so 1is that girls are the slaves of their kinsmen, in the sense %hat
the lLatter can appropriate a part of the procduct of their services while

Zhey are unmarried and hence demand compensation for giving up their rights.

220, See Scaneider, supra note 1, at LS.
L2L. See zcte T2 suora.




crimitive people grow up amidst aumersus zZin wWho zave an interest . tased

osn having cormen gemes) in protecting the caildren %o whem they are related.

Tois resdy-made "day-care center' reduces the Ixzportance oI aaviag Tot:

sarents attend “o the raising of the child.
The frequency of divorce ip prizmitive society presumably rellects =oth

<he low costs to the childre; (since if the parents are altruistic soward

their caildren, the costs to the children of a2 divorce will enter inwc

their decision whether or not tc divorce) and the inferiorizy of hrideprice

as a sortiag device relative to courtship of a2 mature wemen Who makes her

cwn choice of ausband. The costs of izformation may be so0 a2igh in primi-

sive socizty that there is no good way of sor=ing the females S0 the malss,

S0 hat matching is poor and marital iastability hizh. Altermatively, be-

cause the pareats spenc less time with their children (sizce cther kin share

in she resring of the children) there is less demand for a sor:ing device

that will mate people with similar geretic endowments (positive assortative

mating). COne value of positive assortative mating is in reducing the veri-

ance of traits between parent and child, thereby Ddremoting a harmonious

. 124 X . s

acusencld. If such harmony is relatively unimportant in primitive society,

so will be a sorting device designed to produce it, and a crude and caeap

12%. See Barash, supra note LT, at 295, 308.

25. See 3Becker, supra note 5, at 225-26.
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o 2 divorce are great, we can see way recuiring grounds for divorce, or
aven fordidding divorce altogether, might be a ratiomael social messurs.
Jotice 2lso that stringent divorce laws reduce marital ins:abi;i:y iz

another way. They incresse the optimel level of investment iz screening
srospective parriage par<ners for compatitilicy, since the costs cof izcom-
Satibilisy are sreater than when diverce (s e;si;y available.

(4) Zxogamy=—i.e., requiring 2 man %o marry outside his group, zormally
ais kxinship group--is practised in most primitive societies. Unlike the
incest %faboo, exogamy appears to de cultural rather than genetic. The
rules of excgamy vary greatly across cultuwres-—and some cultures sncourage
endogarny, Whereas none to speak of encourage inces<t. Often the rules ctro-
2ibit marriage with relatives who are gquite remote in 3 genetic sense, and
scmetizes they prohinit marriage with complete nomrelatives (i.e., adcpted
rempers of the ximship group), while some incestuous unions (e.g., between
2 mar and ais sister's daughter) I2¥ not be forbidden by the rules of axogamy
altiough they will be contrary to the tribe's incest taboo. Alsw,
the incest taboc prohnibits intercourse within or ocutside r=iage; exogamy
is a limitation on marriage rather than on intercourse as such.

A social or cultural explanation of excogamy thus seems indicated and
<“he model developed in Part I of this paper is helpful in discovering it.
Ixogamy serves an insurance function in those cases, which are common,
where 2insalip cbligatiocns cross the boundary tcetween the intermarrying kin-
ship groups. Thus, in a patrilineal kinship system, a zan is not a member

> 1

cf nis mother's xinship zroup dut ae =2y still 2ave a claim for assistance
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im <ize =5 2 s¥s=em of ccxpemsaticn (":locdwealzi, scmposizicn, ver-
e et i i s o I .

gelds") paii to %he victinm or ais kin by zhe injurer cr ais xiz. Accertance

of compensaticn is at first opticral and ke right te reluse it and Izstead
%o retaliate isainst the injurer is recognized. 3ut eventually It Zeccmes
customary %o accept ccmpensation and improper to retaliate. Agaln o

avsribute sais tramnsiticn net to growiag raticnality, diminishizg blocd-

n
'
ts
b
ot
10
I

|

tairstizess, or other facwors <hat assuxme fupdamental dilference
ligence or tastes between primitive and mcderm man, tut simply tc growing
wealsh. A system of compensaticn will 20T Work unless injureré and <heir
2in Zave a sufficient stock of zoods in excess of their subsistence needs
“o be 2ble to pay ccmpensation for the injuries they iaflict on others.

An intermediate stage tetween the feud and compensation is the duel,

Py

2 oeans ¢f redress that economizes oo the expenditure of resources on

35

fiznting. The duel is %o the feud in %he liability law of primitive
sociertiss what matrilccal marriage is to arriage oy capture in fheir

family law.

{3) Reszomsidility is colleczive. I7 A kills 3, in the revaliation
stage of social orcder 2's kinsmen aave a duty to 2 which they can discharge
by killing either A or ore or A's kinsmen, In the compensation stage A's
kKinsmen xust come up with the required compensaticn if A himsel? cannot or
will rot do so. ZIf pneither A nor his zinsmen pay the required ompensatlon,
3's kinsmen then have a duty to retaliate against A-——or ais kinsmen—to

runish them for their refusal to ccmpensate.

34 . Thus, occasicnally an injurer who cznnot afford the wergeld is allowed
O give a child instead. See Diamnnd supra note 13, at 265. The question
{ the deterrent adequacy of a purely monetary sanc ion is addressed delow.

O ot !

135. See Redfield, supre zote 38, at 9.
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(4) The relevant collectivisy is the kia zroup. The precedin

*n

cussicn simply assumed that the ccllective rights and duties iz The prizi-~
time tort system snould e kinskip rights and duties. This assuzTtisc 2as
ZoW To De examined., Wny dc we 2ot find instead of inskir Iroups roluntary

k?138

groups--the protective associatiorns discussed Ty Nozick There are

several reasons. Tirst, the transacticn costs of orgapnizing a large Iroup
of peorls fcr common ends are presumably lower where the nembers are (a)
relatively homogenecus and (b) already bound together in a system of recip-
rocal rights and duties by virtue ¢f the iaswrance functicn of the kinaship
group: self-defense becomes just another one or these rights and duties.
Second, use cf kinship as the organizing principle limits the size of the
self-defense group. A purely voluntary system of protective associations
would De unstatble because of the great advantages that would accrue to any
associaticn that, by overcceming the problems of intermal cocrdination and
control, Zrew to where it overshadowed any other association. Such an asso-
ciation would become *he state. This is a reason to expect self-defense to
be a2 kinship obligation in a society that has managed to get along without a
govermment. Third, when an individﬁal is injured or killed, all of the members
of the kinship group within which a duty to share is recognized are injured,
since they have a claim on his income which has now been reduced. They are

therefore the proper rarties plaintif?.

—
137. 2. J. C. Vergouwen, The Social Organization and Customary lLaw of the
Toba-Batak of Northerm Sumatra 265 (196L).

128. See 2over Nozick, Anarchy, State, and Utopia 118-19 (1974).
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example, that L0 head of cattle is the compensation reguired for xilling

a freeman, 20 for xilling a slave, two for tutting cut a man's eye, and

sc forth. 1:2 This pattern is different from that of acdern tore law, where
izmages are assessed con ar izndividual vasis in every case. AT <he stage

2 social develcopment where accedtance of compensaticn 2y ke vigziz's

%in is cpticnale=where psyment, in other words, is a matter of voluntary
agreement-=it is easy to see why a Jixed, customary level of ccmpensatich
would be preferred to a costly, multi-party transaction iavolving the xem-
Pership of both xin sroups. 3Iven later, when acceptance of compensaticn
beccmes compulsory, the information costs of an iadividualized determination
of damage nay make adherence to the fixed-compensation approach eptimal for
the zrimjitive society.

It may seem that exclusive ;eliance on mcnetary pepalties would te un-
sound becsuse marny of the people in a primitive society would be tco Door to
Tay a sum equal to the value of a life in such society, even if that value was
ratler low vecause of short life expectancy or cther factors. IJowever, the
Principle of collective responsibility enables the society to set a level of
compensation aigher than the average individual can pay since his kinsmen are
liable for the judgment debt. (The analogy to respondeat superior in modern

lh3)

tort law should be apparent. This is one solution to the solvency prob=-

lem that has been noted in comnection with proposals to rely more heavily on

. X . LL :
Drivate law enforcement in modera soczety.l And it is another reason ‘or

the large size of the primitive kinship group.

i42. See, e.g., Diamond, suvra note 13, at 58-59, 65, 86, 269-70; Howell,
sucrz zote 89, at T0; Dundas, suora note 104, at 279-83.

143. See Richard A. Posner, A Theory of JYegligence, 1 J. Legal Studies 29,
L2-432 (1972).

kL, See A, Mitchell Polinsiky, Private vs. Sublic Inforcement of Tines
{xizeo., Harvard lLaw Scaocol, Feb. 1979).
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are 2izn,” and crime rates--where ccxmparison is DOSsSitlsw——sesn <o e

-

similar <o those found in advanced sccisties. T

O

SO compensate Ior the lack of a pelice forse and related ias=isuzions -7

public law enforcement. The first three relate to the detession a7 wrong-

(&

doing. (i) The Lack of privacy makes iz

IZicult %o conceal wrongioing.

{ii) The primciple cof collective responsidility crestes incentives for

the Zizn sroup to identify anéd eliiminate members of the £TOUP szowizg dan-
us

gerous criminal proclivisies. (iii) Zf%%rts <o concesl a crime are oftan

. . 150 : ;
Punished separately. 2 These institutions are reinforced by religious

belief. Tor exsmple, it may be considered unlucky To eat with either the
tinsman Of a zan you have slain or the killer of one of your kinsmen. 3ut
iZ you Xill a siranger, you will not know who his kiz are. The only way
to bDe sure of never eating with cne of them is by announcing your deed so

that ;he victim's kinsmgn-wng of course xnow who tiey are--will avoid egting

C e 51 ; . s T e s ;
wita you. Devices for inducing the killer to reveal ais identity are

especially ixmpor-ant because if the killer's identity is unknown there is

147 continued

iatentional case in order to discourage peopls frem substitutiag coercion
for voluntary transactions. See Posner, surra zote 5, at 120-22, 165-66.

3ut this would imply that the compensation required in tae upintentional
case would be aporoximately equal to the value of tae life takern, and in the
intentional case higher. Scme evidence to the contrary is that the required
compeasation in cases of deliberate homicide (the price from which discounts
Tor uniztentional homicide would be mage) is often set egqual to the customary
brideprice. See, e.z., Mair, supra note 55, at 54L. However, iz at least one
society, damages are doubled in the case of an intentional homicide as a de-
liperately punitive device. See Wagner, supras note T1l, at 216. See alsc

C. R. Moss, Jabaloi Law and Ritual, 15 Am. Archaeology & Zthnography 207, 263-
65 & n.225 (1920).

148. See Gulliver, suprz note 89, at 127-34.
149, See African Homicide and Suicide 237, 256 (Paul Bokannan ad. 196C).

150. See Diamond, supra note 13, at 63-6L4, 76.

[
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151 . See 3arton, suprz anote 38, at 2L1l; Gluckman, suora note 45, at 21%. In
anotier society, it is believed that a person who does not submit <o a (public)
rizual cleansing alter killing someone will develop an itch whica ne will
scratsh until 2e dies. 3Jee Coldseamidt, supra note E*5, at 97.

L
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orotlems <o one sife, <here is reason 0 delieve that ke iow Provacilizy-aiz:
severity arproack would nct be optimal iz the cordiiions oF grimictive socletr.
Such an approach would increase the variance of funishment compared to systems
which combined high probabilities of punishment with low severity. 7Variance
or risk 1s a cost to pecple who 2are risk averse and the jrevalence of in-
surance arrangaments in rrimitive socieries suggests that primitive tesctle,
like nost modern people, are risk averse. This is true in general bdut th
risk factor in a high severiiy-low provability punishment scheme woull be
especially pronounced in g primitivelsociety because, as we are about to see,
primitive tort law rests on the principle of strict liability. This means
Zhat at least some of the people who are punished for torts bear a2 risk of
sunishment which they canpot eliminate simply by behaving carefully, for
they are liable for injuries inflicted ir accidents that coulé not have heen
avoided even by the exercise of due care.

(6) Liability is strict. The term "strict liability” denotes attaching
liapilisy to the mere act of injuring apother regardless of the state of
2ind of the injurer or the care 2e tock to try to avoid the injury. Strict
liability is the virtually uniform response of primitive soclety to acts
causing death or injury. If a man kills another, even in an accidert that
2oulé not have been prevented by the exercise of due care, he must pay com-
pensaticn to 4ke kin of the victim. In some primitiv? legal systems the
specified compensation is lower if the killing or injuring is accidental,
in others not, but ipvariably some compensation must be paid whether or not
the injurer was "at fauls" in the sense of moderm tort law.

The econcmic literature identifies four factors as bearing orn the chcice

Cetween 2 sirict and a2 fault approach to lizpiliiy gquestions:

134, See Pospmer, supra note 5, at 137-12, Lbi-i2,
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v2 factcr pushing iz the opposite directicn is tze simplar teschnclogiss
iz use izn primicive socisties). lacking 2 clear uanderstanding of zatusal
shencmena, a trimitive arbitratcor weuld often have difficulsy distizguishing
intenticnal from accidental (let alome negligent Srom uzmaveidadla! :ozm‘.uct.l‘f5
Suppose ryou and I are members of the same Auntizng party. e ShCOT cur arrows
at a wild voar dut oy arrow is deflected cf the toar's back amd aits reou.
It locks like an accident--out I may have procured this
resuls 9y casting a spell. The primdtive arbitrator canrpot reject suckz
zossizilities out of hand.

To be sure, uncertainty may bedevil the ascription of causal reaspon-
sinility as well. This may explain ocne of the zmost curious rules of
arcaaic law, that which makes the punishment more severe il the violater

156

is caught iz the act than if he is apprenended later cn. The ™le is
usually explained in psychelogical terms: <the victim or ais relatives feel
less vengeful after scme time has elapsed from the commission of the offense. o7
Jowever, an econcmic explanation is possible. The probapility that the
Wrcong men aas been apprehended is greater where apprehension occurs as the
result of an after-the-fact investigation, because of the difficulty in
primitive society of determining causal relationships when the act and the
izjury are aot observed at the same time. The reduction in the severity of
the penalty when the offender is not caught in the act is thus a metkod of

reducing the punishment costs borie by ianocent people.

155. )See, e.2., J. Walker Jones, The Law and Legal Theory of the Greeks 261
(1956).

156. See Diamond, supra note 13, at 78; Maine, sucra note 21, at 366 (Beacsn
ed. 1970).

1ST. Sae id. at 367. -
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anzarcpcleogists, 20sT sericus izjuries In primisi
in =he 2conomic sense--mostT in 2act are deliterately inflicted. In <hese
iroumstances a rule of strict liability will rarely shift losses witihous
an allocative gain, for rarely will the injurer's costs of aveidance exceed
the expec%ed injury costs. The large provortion of deliberaze IiInjurers
alsc suggests that avoidance costs are zigher to victims than o injurers
{=zcugh 2c doubt many of the fights that lead *o injuries dmong primisive
pecple involve an element of avoidable provocaticn).

Tae final factor, insurance, exists in some teasicn with the last
Two. I2 all of the accidents subject to a rule of strict liability were
culpable in the sense that they would also give rise to liability ﬁnder a
fault systam, strict liability would provide no additicnal iasurance. The
case for strict liability would still be compelling, however; Zor then arny
additional costs ianvolved in <he fault determination would be completely
wasted from a social standpoint since they weuld not serve to screen out
a set of accidents where imposing liability on the injurer would serve no
allccative purpose. Assuming that 2 small but significant fractiocn of
accidents in primitive society are nonculpable in a fault sense, the system
of strict liability does perform a modest insurance functicn beyond what
a fault system would provide. Whether it is an efficient insurance nechanisnm
depends on whether the injurer is a better insurer than the victim. Under

-
&

either of twe plausible conditions, the amnswer is prcbably yes. irst, if

injurers are on average wealthier than victims, injurer liability will make

sense from an insurance standpoint (provided that utility functions are un-

(2]

orrelated with weelth). Probably injurers are on average wealthier than

!

ctims-——the marp who is stronger, more active, who owns more dogs and catztle

and %toois, is more likely to bve an ianjurer than a victim (we are speaking



the otaer acts *that we conventicnally deem 2riminal. ” ~ay ices the
sovereizn comnsider acss of viclence directed against private cisizens an
offa2nse against nim? A possible reason is that the scvereign ia elfacs

-

sells protection %o the citizens in exchange Zor the taxes ne collects

"3

-

Srem them, but this overlooks %he Zact fhat the citizens are already 2ro-
tected-—nct badly on the evidence of prepclitical sociaties-—0y thke com-
pensaticn system. A reason more solidly grounded in economics is that 2
xililing or wounding izposes a cost on the sovereign by reduciag tiae sax
revenues ne can collect from the victim. The sovereign "owms™ an in:efest
in nhis subjects which is impaired by acts that reduce their wealzh. This
eccnomic interest is not taken into account by the purely drivate compensa-
wion system so the sqovereign establishes a system of crimipnal Sunishment

as a methcd of intermalizing this extermality.

Conclusicn

This paper has developed a simple eccnomic theory cf primitive society
and zpplied it to the principal social, including legal, institutions ccm-
zonly found in such societies. I have argued that these iastitutions are
best understood as adaptations to the pervasive uncertainty and high infor-
mation costs of primitive life, which create a2 demand for insurance taat
cannot be supplied through formal insurance markets and which in cther ways
directly and indirectly shape the values and instisutions of primitive
scciety. In Zocusing on social characteristics common to many societies,
I gave inevitably downplayed the many significant differsences among primi-
tive sccieties. A task for future resesrch is to study whether these dif-

f{erences, too, are explicable in economic terms; some specific hypotheses

a
w

ase ';i. at 'I’u-TS, 851 92, 273, 293-




{wner sericus azthrcvological study tegan ) are likely, therefore,
societies whose customs are efficient.

An additional factor is that Trizitive scclety is cne skat of
definition has zad a long “ime tc adapt <o its eavircrment. The izterval
withia whick adaptaticn occcurs is a functicr of the rate of change ci the

anvironment to which the society is adaptiag. II that rate oI chan

x
(]
)
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very siow, the society nas plenty of tizme to evelve afficient adartaticns
£o the enyironment,

Clearly, nowever, the »riztitive social 2cuilidbrium Is less 2fficient,
at least in the long run, than that of advanced societies: ccmsider the
rery small Propertion of the world's population that lives in primitive
sccieties today. This situation-ig due in scme part to coercicn,
rather than peaceful competition, by the advanced societies (dramatically
so in the case of the North American Iadians, for example), but iz greater
Dart to the adaptive responses of primitive society to its economic environ-
ment. These responses include practices, such as den&ing people privacy
and preventing them from amassing wealth, which are inimical to 2concmic
Progress and in turm to povulation srowth. This is a2 point to give the

romantic anarchist pause.

APPENDIX
SHARTNG IN PRIMITIVE SOCIZTY-
My object here is to show formally that the optimal size of the kinship
group within which sharing occurs in the primitive society is likely to be
larger than tke zuclear family (two adults), or even the extended family
(perhaps four to six adults), yet not so large as to exceed the size of %he

68

1238. T am indebted to Demnis W. Carltcn and A. Mitchell Polinsky for their
suggesticns with regard to my anelysis.
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the optimal =z is given by

- S
o= '/végé:f or @ %; . {

Thus, 2 is larger the larger the standard deviaticn of Izccme and the

AV]]

degree of risk aversion, and sma ler the lcwer <he zosTt of 2 transaction.

To derive an actual value for n from (5) requires makirg assumpticns
not only about 8, O, and <, but alsoc abour U sizce a2 plausible e=s-
tizate for ¢ depends on the size of u. I begin with an arsitrary value
for U «=100. ¢ is presumably related to UuU; and I skall assume, ar-
bitrarily, that the cost to avery member of the group of shoulderiag nis
zart of the resporsibility for preventing shirking is one percemt of ais
income=-i.e., ¢ = 1. The standard deviation of an individual's income
under the conditions prevailing in primitive society is Dresumably high,
and I shall begin with the assumption that it is S0-——i.e., that there is
about a two-thirds probadility that a man's inccme in any given year will
fall within 50 to 1350 percent of his average inccme and a 95 percent dhance
that it will fall within zero to 200 percent of it.

As for 8, which determines the amount of risk aversion, I shall begin
9y choosing it such that the utility of the irndividual's esxpected izcome if
the standard deviation is 50 is cne-nal? as great as it would be i the
standard deviation were zero. The form of (1) implied by this assumption
is given in Tigure Al.

169. The second-order condition for a2 meximm is satisfied since
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for the wvalues meniioned akove, sne finds that the criimal
n) of “he kinship group is 12, 2 aumber that as axpected 15 scmewkere
in setweenthe extended family ané the raximmesized ginship grouc. It is
interesting tc see, however, what happens as the cruclal Darameters are al-
lowed to vary within {barely) plausible limits. Table Al gives values Zor

G between 1 and 100 and fcr 8 Dbetween 1 and 1/2C0.

Table Al

Cptimal n (u=100, c-1l) (rournded to nearest iatager)

8 .005 .02 Mozl .5 1

g
1 0 0 0 1 2
5 b 1 ) 5 T
10 1 2 1 10 14
20 2 L 3 20 28
SC 5 0 7 50 71
80 6 12 8 60 85
70 T 14 10 70 99
100 10 20 1k 100 1Ll

Jcte: Tor e < 1, divide above totals by Ac.

Optimal groups larger th;n 50 are generated only by extreme assump=-
tions regarding the degree of risk aversion. For example, a B of .S
implies that the utility of an inceme having a stazndard deviation of 10
(correlation of variation = .1) would be only 50 percent of the same irc-
come with a standard deviation of zero. Moreover, the assumption tkeat

cnly cne percent of one's annual inccme is spent pelicing one's fellows




170. I cbtained similar results using a sl-gntly different Zorm for the
wtility function. Rewriting (1) as

1 2.2
- o AM ¢+ 1/2A%c (8)

a
]
4

Uel - -A[u— Je] + 1/2\"’2 (9)
(5) veccmes
2= Az— (10)

The choice of A, corresponding to 8 im (1), is crifical, In order to
facilitate comparison with (1), I chose A = ,072 because, given this A
and ¢ = 50, the utility of income is again cne-hal?f that of an income with
a zero coefficient of variation. Plugging these values into (10) yields

2 = 13, which is in the same ballpark as 1z = 10 in (S).




