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models researchers and developers. This article suggests

digital single market, during the national implementation,
EU Member States could consider taking the Japanese
broad, all-encompassing and “nonenjoyment-based” TDM
as an example. The Japanese “nonenjoyment” purposes,
however, are not foreign to the European continental view
of copyright. A similar concept can be found under the
German concept of “Freier Werkgenuss” or enjoyment of the
work. A flexible TDM exception built upon the German
notion of nonenjoyment purposes could become an
opening clause to foster innovation and creativity in the
age of GenAl. Moreover, the article argues that an opening
clause allowing TDM with “nonenjoyment” purposes could
be permissible under the so-called three-step test. This
article further suggests, if there is no political will to
safeguard “the right to read should be the right to mine”
and to provide a welcoming environment for GenAl

researchers and developers, when shaping the legal

This is an open access article under the terms of the Creative Commons Attribution License, which permits use, distribution and
reproduction in any medium, provided the original work is properly cited.
© 2023 The Authors. The Journal of World Intellectual Property published by John Wiley & Sons Ltd.

44 wileyonlinelibrary.com/journal/jwip J World Intellect Prop. 2024;27:44-68.


https://orcid.org/0000-0003-4357-4656
mailto:artha.dermawan@ip.mpg.de
https://wileyonlinelibrary.com/journal/jwip
http://creativecommons.org/licenses/by/4.0/

DERMAWAN THE JOURNAL OF W[ LEY 45

WORLD INTELLECTUAL PROPERTY

interpretation through national case law, the EU Member
States could consider the following: (1) advocate for 72 h of
response if technological protection measures (TPMs) are
preventing TDM, and (2) Robot Exclusion Standard
(robot.txt) as a warning when TDM is not allowed on a
website. It is now in the hands of the EU Member States,
whether to protect the interests of rightholders or to create
a balance between safeguarding “the right to read should
be the right to mine,” protecting rightholders exclusivity,
and creating a supportive environment for the GenAl

models researcher and developers.

KEYWORDS

copyright and related rights, freier werkgenuss, generative Al
models, innovation, text and data mining

1 | INTRODUCTION

L'homme est un néant a I'égard de l'infini, un tout a I'égard du néant entre rien et tout.

B Pascal in “Les deux infinis.”*

Pascal through his poetry illuminates the disparity that people foster while comparing themselves to the
world, which is transforming quickly all around them. Humans have no choice but to seek refuge in their
beliefs. Although those words date from a time when technology was not even a phantasmagoria, they might
nevertheless capture the mindset of a copyright owner who is both captivated and horrified by the current
progress of artificial intelligence (Al). It is difficult to avoid an adaptation, but at the same time, lawmakers
find it challenging to create a normative vision that can capture and keep up with this technological
advancement.

Nowadays, Al systems are capable of producing human-level creative output, such as poetry, stories, jokes,
music, paintings, and so on, as well as, the growing automation of tasks typically performed by human artists. In this
article, these Al systems are referred to as “generative Al (GenAl)” models.? These GenAl systems have been fueled
in particular by new data-driven technologies.> The development of GenAl models or Al in general, cannot be
separated from data (data in this article refers to nonpersonal data which includes any literary and artistic works
such as text, music, pictures, etc.).* The value produced by data is a key factor in determining the present and future
of GenAl.®> The value of data as such generally lies in the extraction of value rather than in the data or text
considered independently.® Enabling the discovery of new patterns and relations of creative outputs requires GenAl
to conduct an analysis of the substantial amounts of data. The analysis of the data, which is practically impossible to
accomplish manually, is efficiently done using an automated computational analysis known as “Text and Data
Mining” (TDM).”

TDM (stricto sensu) can be described as “the selection and application of complex algorithms to the
transformed alphanumerical data set to gather hidden information.”® From the copyright and related rights
microscope, TDM plays an important role in analyzing large amounts of information in digital form including images,

text and sound contained in “a large amount of diversified time series data generated at a high speed by industrial
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equipment”’ or well-known as “Big Data.” The purpose is to gain new knowledge and uncover new patterns, for the
development of GenAl.*® In essence, the process of creating outputs with GenAl models involved TDM through
(i) access to content, (i) extraction and/or copying of content, and (i) mining of text and/or data and knowledge
discovery, TDM creates rich and diverse data sets that are then utilized to train and feed Al for creative purposes.'!
The data used in the “extraction and/or copying of content” stage may require authorization from the relevant
rightholders. To create a balance between rightholders exclusivity and TDM, the EU passed Directive 2019/790
(“EU CDSM Directive”),*?> which includes two necessary TDM exceptions. This was done to eliminate legal
uncertainties and to compete with legal systems that offer a more conducive environment for TDM, for example,
Japan which provides the broadest TDM exception in the world. However, the question remains, will these TDM
exceptions be able to encourage innovation? Unfortunately, academics and legal experts have the opposite opinion.

This article aims to answer the following question: How could the legal framework in the EU best
accommodate research and innovation in the development of GenAl models made possible by TDM? Should the
EU Member States, during the national implementation of the CDSM Directive or when shaping the legal
interpretation into national case law, take the Japanese TDM exception as an example? This article will try to
answer the following questions by assessing the EU and Japanese TDM exceptions and related law cases, and
analyzing whether the Japanese TDM exceptions suit the European Continental copyright system and are
compatible with the so-called “three-step test.” The article is structured as follows: Section 2 examines the
importance of TDM in the development of GenAl models and copyright issues that might arise. Section 3
analyzes the newly introduced TDM exception in the EU. Section 4 presents the Japanese TDM exceptions and
the rationale behind the “nonenjoyment” purposes. Section 5 discusses the possible implications of the
Japanese “nonenjoyment” purposes doctrine to the EU Member States and its similarity to the German doctrine
“Freier Werkgenuss,” the three-step test and several recommendations to the EU Member States who do not

wish to implement a broader TDM exception.

2 | TDM, COPYRIGHT AND THE DEVELOPMENT OF GENAI MODELS
2.1 | Definition of TDM

The definition of TDM must be made crystal clear if the rights, exceptions, and current legal discourse concerning
TDM and Al are to be addressed. TDM generally refers to the process of obtaining valuable information from
massive amounts of data. It is generally acknowledged that TDM plays an important role in the knowledge discovery
process.*® The EU CDSM Directive describes TDM as “any automated analytical technique aimed at analyzing text
and data in digital form in order to generate information which includes but is not limited to patterns, trends and
correlations.”** According to the Japanese Copyright Act, TDM is a “data analysis (meaning the extraction,
comparison, classification, or other statistical analysis of language, sound, or image data, or another element of
which a large number of works or a large number of data is composed.”*> TDM is a technique for processing large
amounts of text or data that are beyond the capacity of human minds and is recognized as such by both the EU
CDSM and the Japanese Copyright Act. This allows for the discovery of new, useful information among enormous

amounts of potentially irrelevant information.®

2.2 | The procedure of TDM

Large amounts of text and data can be processed, extracted, and recombined using the TDM technique to disclose
new insights into the existing information or even produce new knowledge.'” As stipulated in lllustration 1 below,

the Al systems must have access to the content to accomplish this, and they might even need to copy or extract the
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Step 1: Access to Content Step 2: Extraction and/or  Step 3: Mining of
Copying of Content Text and/or Data

ILLUSTRATION 1 Three common steps in text and data mining. [Color figure can be viewed at
wileyonlinelibrary.com]

content. This section attempts to describe the TDM process in a simple manner and to learn more about the legal
issues involved. In general, TDM activities can be carried out in various ways and for a myriad of purposes and often

fall into one of the following categories.

2.2.1 | Step 1: Access to content

The first and most important phase in TDM activities is content accessibility.1® Access to content might be in
the form of text or data, depending on the type of mining that will be done. As shown in lllustration 1 below,
in general, raw data, target data, and preprocessed data are all related to one another and are all
indispensable for this first step of TDM.?

2.2.2 | Step 2: Extraction and/or copying of content

In this stage, as shown in lllustration 1 below, to transform raw data, target data and/or preprocessed data into
patterns, one requires to do the extraction and/or copying of content during the TDM process.

2.2.3 | Step 3: Mining of text and/or data and knowledge discovery

The final method in most GenAl models occurs in step 3, as shown in lllustration 1 below.?° In most cases, mining of
text and/or data and knowledge discovery includes data cleaning and preprocessing, data transformation, and
pattern evaluation. First, to increase the dependability of the data and its effectiveness, data cleaning and
preprocessing will look for missing data and delete noisy, redundant, and low-quality data from the data collection.

Based on application-specific criteria, specialized algorithms are utilized to search for and remove undesirable
data.?! Second, data transformation prepares data for use by data mining algorithms. As a result, the data must be
consolidated and aggregated. The data is consolidated based on functions, attributes, features, and so on.?? Third,
pattern evaluation requires the trend and patterns obtained from various data mining methods and iterations to be
represented in discrete forms such as bar graphs, pie charts, histograms, and so on to study the impact of data
collected and transformed during previous steps.?®
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2.3 | TDM, GenAl models and copyright

2.3.1 | TDM and GenAl: As close as two coats of paint

There is no reason why the simple shapes of stories can't be fed into computers.
K Vonnegut®*

In 1995, Vonnegut presented his theory about the shapes of stories. The theory holds that emotional arcs can
take a variety of forms and that stories often follow them. In his lecture, Vonnegut sketched up a number of
storylines, such as “Man falls into a hole, Man climbs out of a hole” and the more complicated “Boy meets Girl, Boy
loses Girl, Boy gets Girl.” However, there is no consensus about the number of various emotional arcs that appear in
stories or how long it takes a story to reach its climax.?> A couple of decades later, we are finally witnessing a major
shift in the process of mapping “emotional arcs.” Researchers at the University of Vermont in Burlington used
sentiment analysis to map the emotional arcs of over 1700 stories and then used TDM techniques to reveal the
most common arcs.?® This research eventually inspired GenAl models researchers and developers and proved that
TDM may be used to train machine learning, which is one of the most fundamental parts of Al, for the aim of
Al-driven creativity.?”

There are myriad examples of GenAl models producing artistic and literary content,?® ChatGPT-4, DALL-E 2
and Stability Al are some of the GenAl models that have caught the attention of many people worldwide. This
section will focus on analyzing the use of DALL-E 2 and Stability Al systems. In 2022, OpenAl and Stability Al
introduced a revolutionary deep neural network that can create original, realistic images and art from a text
description, inspired by Vonnegut's theory, for example, “an astronaut chilling on Mars,” or “a teddy bear playing a
basketball.”?’ In its operation process, both DALL-E 2 and Stability Al use the TDM technique to obtain realistic

images and art from a text description.° It employs a technique known as “stable diffusion,”>*

which begins with a
pattern of random dots and progressively changes that pattern to resemble a picture when it identifies certain
characteristics of that image.32 Both DALL-E 2 and Stability Al are operated by a contrastive model called
“Contrastive Language-Image Pre-training” or CLIP which has been shown to learn robust representations of images
that capture both semantics and style.33 Stability Al, however, has obtained its training data from the world's best
multimodal data sets called “LAION-5B.”>* This data set is “a CLIP-filtered data set of 5.85 billion high-quality
image-text pairs, their CLIP ViT-L/14 embeddings, kNN-indices, a web interface for exploration & subset-creation
and NSFW- and watermark-detection scores and tools.” The data sets used by LAION-5B are licensed under the
Creative Common CC-BY 4.0 license.®® In the example of DALL-E 2, as shown in lllustration 2 below, the system
involves four iterative stages to produce an image namely (1) CLIP, (2) Prior Model, (3) Decoder Diffusion Model or
unCLIP, and (4) DALL-E 2 as the final output.®®

Without TDM, the DALL-E 2 system cannot perform steps 1, 2, and 3 for the following reasons:3” First, from
the stage (1) until (3), the DALL-E 2 system analyzes hundreds of texts and images with the TDM method. In these
three stages, DALL-E 2 does not copy the copyrighted works being fed to the system, instead, the system uses the
data to find a new pattern. DALL-E 2 is an example of a two-part model consisting of a previous model and a
decoder or unCLIP.38 Second, the decoder is termed unCLIP because it reverses the original CLIP model's (step 1)
process and TDM makes it possible by assisting the system to construct a “mental” representation (embedding)
from an image and make an original picture from a generic mental representation. Last, with the help of TDM, the
mental representation encodes the main features that are semantically meaningful during the process such as
pictures of people, animals, objects, style, colors, background, and so on, so that the DALL-E 2 system can generate
a novel image that retains these characteristics while varying the nonessential features.

To conclude, the TDM processes employed in DALL-E 2 generate robust and diverse data sets that are then

used to feed and train the DALL-E 2 system or any other GenAl models for creative purposes. However, DALL-E 2
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ILLUSTRATION 2 A simplified unCLIP training process.*””

does not publicly announce where they obtain the training data. If they used a data set available online, there is a
possible conflict between TDM techniques and copyright protection, because works or subject matter used in the
TDM process, such as pictures and text, may be protected under copyright law.%? In the EU, under Directive 2001/
29/EC (InfoSoc Directive),*® Directive 2009/24/EC (Software Directive),*' or Directive 96/9/EC (Database

Directive),*? one is required to ask the relevant rightholder's permission before copying a work.

2.3.2 | Can big data be protected by copyright and related rights?

The emergence of Al-driven creativity is predominantly driven by the rising availability of data.*® It is nearly
impossible for any GenAl models to analyze large amounts of digital text and/or data to discover new patterns
without the help of TDM.** Because the value of data does not lie in the data or text itself, but in the extraction of
value,*® and since the main function of data during the TDM process is to find new patterns, should GenAl models
researchers and developers worry about the copyright protection of the data being used in the extraction phase? As
being said, “one of the basic and fundamental principles of copyright law is that data is as such not protected,;
copyright only protects the creative form, not the information incorporated in the protected work.”*® Given that
certain uses in TDM may not be subject to copyright laws, GenAl models researchers and developers may not need

to worry about any copyright and related rights issues.*” As it has been argued by Geiger, Frosio and Bulayenko:*®

this activity [TDM] is outside the scope of exclusive rights and that any restriction would amount to
undermine the underlying rationales of copyright protection and result in an inadmissible restriction
of freedom of expression and information as protected by e.g. the European Court of Human Rights
(ECHR) and the Charter of Fundamental Rights of the European Union.

The potential of copyright infringement in this circumstance does not pose a concern because data as such is
not protected by copyright.49 However, given the three Vs (volume, velocity, and variety) that apply to big data,
ordinary “data” must be separated from big data. As a result, copyright may exist in the text, images, sounds, and
other artistic works, which are eventually susceptible to TDM activities.>® Moreover, big data may apply to the right

of reproduction as well as sui generis database rights in some instances. As shown in lllustration 1, not all TDM
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activities include data copying and/or extraction throughout the mining process, which occurs in step 2. The
material used, technological instruments used, and the scope of the mining technique mostly determine copying‘51
Not all copying activities require prior consent, such as those that come outside the purview of EU Acquis'
exceptions and limitations.>?> However, there may be legal restrictions in place when TDM techniques include
copying and/or extracting the relevant data for Al projects.>® By way of example, the CJEU confirmed in the
landmark case of Infopaq I, C-5/08 when it was ruled that copying of text excerpts containing at least 11 words of
copyrightable materials may trigger copyright protection (and the risk of infringement).>* In this context, the
possibility of copyright infringement occurs since Al depends on processing vast amounts of data derived through
TDM, particularly in any GenAl models when TDM is applied to Big Data comprising protectable works like text and
images.>® Moreover, in terms of related rights, the CJEU in Pelham, C-476/17°° established that “recognisability”
rather than “originality” serves as the primary criterion for related rights, meaning that even minor elements of a
bigger work may be eligible for related rights protection.>” TDM will certainly violate related rights of the relevant
rightholders because it may involve reproduction that results in the creation of a copy of the protected work
without the possibility of choosing specific parts from that work during the TDM process that may not meet the
standard for recognisability or additional alteration of the work per se.>8

From the lens of sui generis database right, TDM may infringe the extraction and the reutilization of a
substantial part of the contents of a database, when processing Big Data for Al. In this regard, the CJEU has in BHB
v. WH, C-203/02 affirmed that the temporary or permanent transfer of data from one media to another and
storage of that data is sufficient to be regarded as an extraction. As a result, this right will cover TDM since this
operation is essential for the process.>? Hence, to lawfully conduct TDM, GenAl models researchers and developers
would always need authorization from the relevant rightholders. However, when TDM may be entitled to
protection under the statutory and nonmandatory pre-existing exceptions and limitations provided in the EU acquis,
such authorization is not necessary.®® However, the question remains: will the current legal framework (copyright
exceptions and limitations) suffice to accommodate the advancement of technologies, especially TDM for the

development of GenAl models?

3 | RECLASSIFYING TEXT AND DATA MINING EXCEPTIONS IN THE EU
3.1 | Introduction

The new EU CDSM Directive was officially published on May 17, 2019.°* The legislation draft intends to modernize
copyright and related rights in the digital era and “contribute to the functioning of the internal market, provide for a
high level of protection for rightholders, facilitate the clearance of rights, and create a framework in which the
exploitation of works and other protected subject matter can take place.”®? With 86 recitals and 32 articles, the EU
CDSM Directive is one of the copyright acquis' longer pieces. It has five titles, comprising title I, “Measures to Adapt
Exceptions and Limitations to the Digital and Cross-Border Environment,” focusing on TDM exceptions. Two
different types of exceptions are included in Title Il of the EU CDSM Directive as a series of steps to adapt
exceptions and limitations to the digital and cross-border environment.

3.2 | Atrticles 3 and 4 of the EU CDSM Directive: An overview

Title Il of the EU CDSM Directive sets two types of new TDM exceptions and limitations that the EU Member
States must provide. Article 3 of the EU CDSM Directive provides legal certainty for the researcher to conduct TDM
for scientific research. Moreover, reproductions and extractions of works or subject matter for TDM other than

scientific research are exempted under Article 4 of this Directive. Both TDM provisions take into account the need
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for lawful access which means anyone who uses copyrighted works for TDM purposes must have lawful access
thereto and GenAl models are no exception. Both articles will be discussed and introduced in the sections that
follow, along with any comments and objections from the literature.®®

3.2.1 | Article 3—Scientific research exception

Article 3 of the EU CDSM Directive provides an exception for the acts of “reproductions and extractions made by
research organisations and cultural heritage institutions to carry out, for the purposes of scientific research, text and
data mining of works or other subject matter to which they have lawful access.” As has been said, only research
organizations and cultural heritage institutions are permitted to conduct TDM for scientific research purposes, and
they must have lawful access to the works or subject matter in question.®* Besides research organisations, Article 3
also allows cultural heritage institutions, which encompass publicly accessible libraries and museums, archives, film
or audio heritage institutions, and other heritage institutions.® To be eligible for the application of Article 3 of the
Directive, it is unclear whether research organisations and cultural heritage institutions must be established in the
EU.%¢ Furthermore, the concept of scientific research is only hinted at in Recital 12 and is intended to include both
the natural and human sciences.®” Article 3 of the EU CDSM Directive is narrowly defined, only several entities as
previously mentioned above can benefit from the exception to conduct TDM for scientific research purposes only.

|68

Any contractual provision that conflicts with the exceptions provided by Article 3 will be unlawful.®® The regime of

the new exceptions in Article 3 EU DSM Directive is summarized in the following table.

3.2.2 | Article 4—the limited exception

Article 4 of the EU CDSM Directive provides an exception for reproductions and extractions of lawfully accessible
works/subject matter for TDM to provide significant legal certainty for both private and public entities undertaking
TDM.®? This means that, unlike the strictly limited beneficiaries in Article 3, any entity can profit from the TDM
exception under Article 4 of this Directive. This exemption, however, is subject to rightholders reservations,
including through “machine readable means in the case of content made publicly available online.””® To put it in
another way, this is solely an opt-out mechanism in which the relevant rightholders can prevent others from
conducting TDM. Moreover, Article 4 is intended to provide legal clarity for the TDM users which do not fulfill all
the conditions of the existing exception for temporary acts of reproduction provided for in Article 5(1) of Directive
2001/29/EC by allowing “the copies made to be retained for as long as is necessary for those text and data mining

purposes.”’!

3.3 | The new TDM exceptions: Analysis, responses and critiques from the literature

There are numerous advantages to the newly introduced TDM exceptions in the EU. The inclusion of Articles 3 and
4 of the Directive achieves the following primary policy objectives: First, it is intended to create a standardized,
uniform level playing field for researchers across the EU to conduct TDM projects lawfully. Second, the Directive
focuses on harmonizing the legislation of the Member States through a mandatory solution, in which a unified
framework for TDM activities under the EU CDSM Directive will accelerate innovation by encouraging EU-wide,
coordinated, bigger research programs.”?> However, the new reform continues to have negative consequences.”®
This section will include notable scholars' remarks, responses, and criticisms.”* They range from the scope of the
exception that applies to unqualified beneficiaries through an opt-out mechanism to the numerous restrictions that

apply to the research purpose exception. A summary of the key points of assessment is provided below.
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3.3.1 | An overall assessment of the reform: Articles 3 and 4

Several copyright scholars contend that TDM should be outside the copyright realm.”® Margoni and Kretschmer argue that
the formulation of the two new TDM exceptions is “conceptually wrong, theoretically flawed and normatively
unambitious.””® As the saying goes, “the right to read should be the right to mine,””” but not when it is blocked by the
requirement of lawful access and restriction to the specific beneficiaries. Article 3 of the EU CDSM Directive should not be
restricted to research organizations, but should be accessible to all entities who have lawful access to underlying mined
materials, especially to avoid hindering start-ups, GenAl models researchers and developers and independent researchers

.78 The difference between commercial and noncommercial purposes was also heavily criticized.”®

in Al in genera
Furthermore, Hilty and Richter hold that the requirement of lawful access has the potential to disadvantage smaller or less
wealthy research organizations or institutions.2° By denying lawful access, relevant rightholders can effectively prevent
certain parts of existing work, for example, from ever being subject to TDM.8? Others have challenged the requirement of
lawful access, fearing that rightholders may incorporate TDM in their pricing and further escalate overall costs.®? Higher
prices, TDM fees, and the availability of the resource for licensing may result in lower quality and/or quantity of TDM.B3

To summarize, the new TDM exceptions regime has severe flaws: as Quintais points out, the scope of the
articles is too narrow and “this regime will probably not lead to simplification and harmonization of the system of
exceptions in EU copyright law, as it continues to allow significant cherry-picking by the Member States.”®* The
Article's emphasis on “reproduction and extraction” has been seen as potentially problematic for communicating
TDM outcomes, especially for GenAl models that work with Natural Language Processing (NLP) such as ChatGPT-4,
which is trained on a variety of copyright-protected data sets (i.e., texts) and potentially involves reproduction in
part, those models cannot be distributed or communicated publicly since reproducing a work, as little as 11
consecutive words, could be protected by copyright.2> However, in the case of DALL-E 2 and any other Al image

generator systems, the standard for copying might be difficult to meet, since the Infopaq case is irrelevant here.

3.3.2 | Article 3: TDM for scientific research and limited beneficiaries

The inclusion of Article 3 of the EU CDSM Directive achieves major policy objectives.® “It is set to provide a
normalized level playing field for researchers across Europe to lawfully carry out TDM projects. The major positive
impacts of the proposal lie in its focus on harmonization of member states' laws, through a mandatory solution.”®”
Some praised the reduction in fragmentation of national approaches to TDM,®® but others noted that the promised
harmonization and legal certainty did not occur due to inadequate wording and regulatory process.®? Furthermore,
the prohibition on contractual override is a breakthrough that should be appreciated. This is a critical provision
because, as previously stated, to conduct TDM, GenAl models researchers and developers must access numerous
databases containing copyrighted materials and accept Terms of Use that frequently limit TDM.?©

Further, the notion of research organization received critiques. Some argue that the scope of Article 3 is
prohibitively narrow when defining the nature of the research organization.”! To be eligible for TDM, research
organizations “must operate on a not-profit basis, or reinvest all its profits into its scientific research or pursue a public
interest mission funded by public funds or public contracts.”’? In this context, commercial-based research organizations
such as OpenAl,”® the creator of ChatGPT-4 and DALL E 2 or will not be able to conduct their TDM with nonpersonal
data available in the EU, as they are not eligible to do so. The EU legislators explicitly stated that they wanted to ensure
that scientific research undertaken for TDM purposes remained neutral and independent from industry. However, keep
in mind that public funding and investment are scarce, and many research organizations rely on the private sector to
obtain the required funding for cutting-edge research.”* This narrowly defined research organization is capable of
putting innovation in the EU on the back burner. Last, the EU CDSM Directive does not define the terminology of
“scientific research.” The specific purpose of scientific research in Article 3 has been criticized as possibly generating

issues for existing licenses, such as those for educational purposes, and may lead to restrictive interpretations.”
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3.3.3 | Article 4: The EU obsession with licensing?

The reservation or opt-out mechanism in Article 4 has drawn intense criticism because it might hamper the
advancement of Al in the EU.”® The most attention-grabbing point is Article 4(3) which allows the relevant
rightholders to reserve the right to perform TDM activities, As of now, reservations are made as mentioned in
Recital 18 in an “appropriate manner.””” For this purpose, the recital differentiated between two separate scenarios
such as: First, in the case of content that has been made publicly available online, it should only be considered
appropriate to reserve the rights in Article 4(1) by the use of machine-readable means.”® Second, it might be
appropriate to reserve the rights by other means, such as contractual agreements or a unilateral declaration.”’
Overall, rightholders shall only be allowed to reserve the TDM activity for content that is publicly available
online by implementing appropriate technological measures, in line with the analogy drawn by the court in VG Bild-
Kunst, C-392/19.1% |t should be noted, though, that in the absence of such robust technological measures in place,
it might be daunting for GenAl researchers and developers to determine “whether the concerned rightholders
intended to reserve the doing of TDM activities in relation to their copyright works and other protected subject
matter, including when these are subject to sub-licenses.”*°? However, even with effective technological measures,
for most GenAl researchers and developers, Article 4 is a nightmare that comes true. As we know, GenAl
researchers and developers need a huge amount of data corpus in the form of text, images, and so on, and gaining
permission to mine from various rightholders can be an exhausting task. Some consider that Article 4 symbolizes

the EU CDSM Directive's “obsession with licensing” and, as a result, favors private ordering above public policy.1%2

4 | THE JAPANESE TDM EXCEPTIONS: THE NEW PARADISE FOR Al
AND MACHINE LEARNING

4.1 | Introduction

In 2016, Japan identified Al as one of the most important technological foundations for establishing a supersmart
society, well known as “Society 5.0.” To support the development of Al and technology, an Al Technology Strategy
Council was established per instructions from Prime Minister Abe.2°% The Japanese government is getting ready for
the “singularity,” a terminology used to describe the time when Al surpassed human intelligence.'®* Hayashi, the
CEO of HEROZ, Inc.,'®> One of the Japanese biggest GenAl model developers underscores the Japanese
government's intention to support the development of Al-driven creativity by saying, “although Al engineers are in
short supply throughout the world, Japan has a solid number of highly capable Al engineers,"106 To provide legal
certainty and flexibility to Al innovators, the government issued the “IP Strategic Program 2016” on May 9, 2016,
which proposed the possibility of introducing “flexible” provisions on copyright limitations to promote new digital
innovations. The following year, on February 24, 2017, the subcommittee on Legal and Fundamental Affairs of the
Council for Cultural Affairs' Subdivision on Copyright issued a report recommending the inclusion of such provisions
in a bill to amend the copyright law.*°” Finally, on May 18, 2018, the Japanese government passed the bill to amend
the Japanese Copyright Act which came into force on January 1, 2019.108

The new amendment contains three “flexible” copyright exceptions, in which Article 30-4 is the “newly born
star” and is important for TDM. The exceptions include the small basket clause, which applies not only to the
specific exploitations in the specified items, but also to any other equivalent exploitation and is applied mutatis
mutandis to the neighboring rights.'°® The Japanese government, through the introduction of the three exceptions

»110

“has insured that copyright cannot be an obstacle for Al and led Japan to become the new “Paradise for Al and

machine learning.”
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4.2 | Article 30-4 of the Japanese copyright act

This section focuses on Article 30-4 because it specifically allows TDM and have possible implications for the EU
Member States.!*? Overall, Article 30-4 allows any exploitation of works for TDM purposes by classifying the
activities into four categories, namely (1) extraction, (2) comparison, (3) classification, or (4) other statistical
analysis.?*? Someone can conduct TDM without permission from the relevant rightsholders “if the exploitation is
aimed at neither enjoying nor causing another person to enjoy the work unless such exploitation unreasonably
prejudices the interests of the copyright holder.”*3 The Japanese TDM exception is regarded as the “broadest TDM
exception in the world” for the following reasons: (1) TDM applies to both commercial and noncommercial
purposes; (2) the Japanese TDM exception applies to any exploitation regardless of the rightholders reservations;

(3) exploitation by any means is permitted; and (4) no lawful access is required.*

4.3 | The Japanese “nonenjoyment' purposes

Article 30-4 of the new Japanese Copyright Law has received much international acclaim for the introduction of its
“nonenjoyment” use of TDM.11> The difference between “enjoyment” (£%) and “nonenjoyment” (F REz) under
Article 30-4 is the key to understand why the Japanese government has introduced a broad definition of TDM.1¢
The Japanese Copyright Office defines the act of “enjoy,” in this context as, “to accept and appreciate highly
emotional things or physical interest, etc.”*?” Moreover, the notion of the “Enjoying the Thoughts or Sentiments
Expressed in a Work” under Article 30-4, in the case of literary and artistic works means “enjoying the expression of

a work by appreciating it through human senses,”*12

and in the case of a computer program works as “enjoying the
function of a computer program work by executing it.”*'? Overall, whether an act is considered “enjoying the ideas
or emotions expressed in a work” will be determined by whether the act aims to satisfy the viewer's intellectual or
emotional desire.}?°

The question arises as to why TDM exploitation not for “enjoyment” purposes should be permitted in Japan.
This is because copyrighted work satisfies an intellectual or emotional need through enjoyment (e.g., listening to
music, looking at a picture, watching a movie, reading a novel or executing a computer program). The purpose of
copyright law is to ensure that an author can receive compensation directly or indirectly from those who want to
enjoy the work. There is no need for copyright protection if the exploitation of work is aimed at neither enjoying it
nor causing another person to enjoy it (e.g., TDM).12* As Ueno argues, “exploitation of this kind does not prejudice

the copyright holder's interests protected by copyright law.”*??

5 | POSSIBLE IMPLICATIONS OF THE JAPANESE TDM EXCEPTIONS
TO THE EU MEMBER STATES

5.1 | Revisiting the concept of “Freier Werkgenuss” under the German Copyright Act

Hugenholtz and Senftleben argue “the need for having more openness in copyright law is almost self-evident in this
‘information society’ of highly dynamic and unpredictable change.”*?® To promote innovation in the advancement
of GenAl models and Al in general, EU Member States could consider the Japanese “nonenjoyment” purposes as an
alternative to providing a flexible, but not completely open (i.e., fair-use-like) provision, as this concept will suit the
codification-focused EU civil law tradition.*>* One may wonder whether the Japanese “nonenjoyment” purposes
are suitable to be applied in the EU given the different copyright legal systems.

The principle of “enjoyment” in copyright, on the other hand, is not novel to the EU. The first reference to the

“nonenjoyment” concept can be found in the German Federal Court of Justice or Bundesgerichtshof (hereinafter
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BGH) judgment of 4.10.1990-1 ZR 139/89,12> where the defendant used and exploited the system software of the
plaintiff in the context of resale in an inadmissible manner; the BGH notes that the pure use, in contrast to the
technical rights of use, is not covered by copyright. The use of work as such is not a copyright-relevant process. This
applies to using a computer program as well as reading a book, listening to a piece of music, seeing a work of visual art or
watching a movie.?® This case illustrates that the BGH employs the notion of “enjoyment” of the work or well
known in Germany as “Freier Werkgenuss.” Moreover, in the case of G. Radio-Werke GmbH., F. i.Bay., v. GEMA, the
BGH rules the following:*?”

The object of protection of copyright is an intangible good, which, according to its intended purpose,
generally serves primarily the intellectual or aesthetic enjoyment of the individual, which by its very

nature takes place in the purely private sphere in the case of many intellectual works.

Similar reasoning can be found in this case where the BGH judgment rightly states that the film should be
watched and the individual enjoyment of “watching the movie” is the starting point. Both cases acknowledge that
copyright is concerned with intellectual or aesthetic enjoyment and the exploitation of rights is related to acts that
lead to or allow an enjoyment, akin to the Japanese “enjoyment” concept, in which enjoyment is what gives the
ultimate inner justification of copyright protection.'?®

Moreover, in the case of GrundIg—Reporter,129

the German court established that the “nonenjoyment” should
not be subject to copyright exclusivity, where “enabling the satisfaction of intellectual needs is what exploitation
rights entailed in copyright are concerned with; if an action does not precede or enable this intellectual satisfaction, it is
irrelevant for copyright.”3° This case was years before TDM processes were first introduced. However, the notion of
“enable intellectual satisfaction” could be applicable to TDM as well, as TDM does not allow individuals to enjoy

someone else's work. Schack echoed this statement by adding:3?

If one realizes that the TDM only uses the simple data, but not the intellectual content of the
analysed works, then this analysis method does not even interfere with the scope of copyright
protection. Technically, there is a reproduction, it does not convey any enjoyment of the work here,

and TDM does not trigger a statutory claim to remuneration.

It is worth mentioning that in the BGH judgment of April 29, 2010, | ZR 69/08,1%2 the court stipulates that small
thumbnails containing copyright-protected works be considered to enable the enjoyment of a work. This is “because the
thumbnails are the works concerned of the plaintiff in full, they do not merely represent a public notification or
description of their content as of 12 Section 2 UrhG, more they already enable the enjoyment of the work.”*%3 |n this
case, one might argue that no matter how small the copyrighted works presented in the result of TDM, especially in the
development of GenAl models, will be categorized as copyright infringement. This article argues that establishing how
large and small the copyrighted works influenced the result of creative Al-assisted output, during the TDM processes, is
a difficult threshold to meet. Again, as mentioned several times in the previous section, the aim of TDM in the
development of GenAl is to find a new pattern from a work. This article suggests putting it this way: “only in such cases
where truly is no enjoyment, no matter how little, would the nonenjoyment exception be applicable.”*3#

A flexible TDM exception, built upon the “Freier Werkgenuss“ and inspired by the Japanese-style exception,
might expressly state the legality of nonenjoyment uses, providing legal assurance for GenAl models researchers
and developers in the EU.23° In France, Article L.122-3 CPI defines reproduction right as “the material fixation of
the work by all means that enable to communicate it to the public in an indirect way.”*3® We can see here that the
French definition of the right of reproduction presupposes communication to the public and the formulation of the
article appears to reflect a sense of enjoying or causing another to enjoy as a prerequisite to copyright
infringement.*®” In comparison to the fair-use type, the Japanese “nonenjoyment” doctrine appears to be closer to

the European continental view of copyright.*38
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5.2 | The “nonenjoyment” purposes as an “opening clause” to drive innovation

The introduction of a flexible TDM exception, flexible but not too open as the US fair use doctrine, could be
effective to boost innovation and the competitiveness of GenAl models in the EU.'®? This is because “an
enumerated list of exceptions and limitations has shown little flexibility in adapting to evolving market and
technological conditions.”**° The “nonenjoyment” approach could be the most logical basis for a flexible TDM in the
EU because the Japanese exception allows exploitation in any case as long as the purpose is not to cause another
person to enjoy the work.*** This provision thus resembles an “opening clause,” which “should address uses that are
not yet covered by existing exceptions and limitations but are justified by important public interest rationales and
fundamental rights such as freedom of expression and the right to information.”4?

Furthermore, the Japanese “nonenjoyment” purposes, which specifically list TDM as one of the permissible
uses, offer more legal clarity than the fair use approach does.**? It is believed that the EU would provide a favorable

environment for the development of Al-driven creativity with the implementation of the “nonenjoyment” clause.

6 | THE “NONENJOYMENT” PURPOSES AND THREE-STEP TEST: OH
YES, TEST PASSED!

Any Berne Convention,'** WIPO Copyright Treaty (WCY) and TRIPs*® contracting parties seeking to introduce a
new copyright exception should comply with the so-called “Three-Step” Tests. This test consists of three
cumulative conditions in which Article 13 of TRIPs provides that Member States shall confine exceptions and
limitations (1) to “certain special cases,” (2) “which do not conflict with a normal exploitation of the work,” and (3)
“do not unreasonably prejudice the legitimate interests of the right holder.” ¢ In general, the Japanese
“nonenjoyment” purposes doctrine will not conflict with this test, as Ueno argues, “because an exploitation not for
‘enjoyment’ purposes does not prejudice the opportunities of the copyright holders to receive compensation.”**”
TDM may be permitted if an open clause that permits nonenjoyment exploitation of works protected by copyright
were included.**® This section briefly assessed the compatibility of the “nonenjoyment” doctrine with the three-
step test. However, a complete analysis will be required in the future, as well as a factual macroeconomic

evaluation, which this article is lacking.

6.1 | The first step: IsTDM allowing “nonenjoyment” exploitation of copyrighted works
a special case?

An open clause allowing nonenjoyment exploitation of copyrighted works passed this test considering that the TDM
exception would be “certain and special cases.” In this context, it is important to differentiate between the two
adjectives as the WTO dispute settlement panel**’ considered the word “certain” to indicate that any exception or
limitation should be presented in a limited manner and clearly defined,**® and the term “special” should be
understood as the exception or limitation should be narrow in “its scope and reach.”*>? Building upon the German
doctrine of “Freier Werkgenuss,” when the TDM exception allows exploitation of a work which is aimed at neither
enjoying nor causing another person to enjoy it should be a special case and “narrow in quantitative as well as a
qualitative sense.”*>? The “nonenjoyment” TDM is narrow in scope as it only applies to several ranges of
activities.'>3 Additionally, by the quantitative criteria, “nonenjoyment” is constrained in favor of public interest
targets, to achieve a balance between copyright and public interests including education, Al research, information
transparency, and the right of free expression.'>* The first step is passed.
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6.2 | The second step: Does TDM allowing “nonenjoyment” exploitation of copyrighted

works conflict with the normal exploitation of the work?

One should realize that TDM is different from other aspects of copyright such as adaptation, in the case of GenAl
model and as previously discussed, the TDM process does not allow anyone to enjoy the fruits of intellectual labor,
but even if it were, it would not conflict with the normal exploitation of the work in the way rightholders usually
exploit their work.>> TDM build upon the “Freier Werkgenuss” concept unproblematically passed the second step as
the WTO panel provides:1>¢

An exception or limitation to an exclusive right [...] rises to the level of a conflict with a normal
exploitation of the work [...] if uses, that in principle are covered by that right, but exempted under
the exception or limitation enter into economic competition with the ways that right holders
normally extract economic value from that right to the work (i.e., the copyright) and thereby deprive

them of significant or tangible commercial gains.

6.3 | The third step: Does TDM allowing “nonenjoyment” exploitation of copyrighted
works unreasonably infringe the legitimate interest of the right holder?

Once one considers that TDM and other “nonenjoyment” purposes should not be relevant for copyright purposes, such
exceptions should be permissible under this step. WTO panel defines a legitimate interest as “relates to lawfulness from
a legal positivist perspective, but it has also the connotation of legitimacy from a more normative perspective, in the
context of calling for the protection of interests that are justifiable in light of the objectives that underlie the protection
of exclusive rights.” As a result, it should not be prohibited to participate in TDM since the goals that underpin protection
do not warrant an extension to it. Therefore, TDM exclusivity is not a legitimate interest.>” Even if it were a legitimate
interest, it is unlikely that any copyrighted works used during the TDM process would have independent economic
values derived from it,*>® as unreasonable prejudice would occur only if “an exception or limitation causes or has the

potential to cause an unreasonable loss income to the copyright owner.”*>?

7 | GOOD LUCK, EUROPE: WHAT THE EU MEMBER STATES CAN DO
WITHOUT FLEXIBLE TDM EXCEPTIONS?

It should be noted that the EU CDSM Directive recognizes the potential of both scientific and nonscientific TDM,
but due to the restrictive scope of the exceptions, it fails to grasp that potential.1*° Following on from the critiques
highlighted in the previous section, numerous scholars and stakeholders have proposed plenty of recommendations
that, in their opinion, would improve the legal framework of TDM. Some of these suggestions are summarized
shortly as follows: First, numerous critics proposed changes to the list of TDM beneficiaries, ranging from removing
purpose-specificity to eliminating any difference between commercial and noncommercial research.®* Second, as
previously discussed, the criterion of lawful access has been widely criticized from a diversity of viewpoints. Why
would we need any further restriction if one wants to conduct TDM must have lawful access, to begin with?1%? To
comply with lawful access requirements and to avoid unnecessary high licensing costs, this article suggests the
establishment of a centralized repository of numerous open access data/information comprising literary and artistic
works, similar to LAION-5B data sets used by Stability Al, where the data corpus can be collected, maintained, or
exchanged between different market players. This might be an alternative option that Member States can do to

foster the development of GenAl models.'3
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Third, Geiger et al. considered fair remuneration as an alternative for the opt-out mechanism and “might have
been considered provided that harm can be demonstrated on the basis of relevant empirical data.”*** This article
argues that the remuneration mechanism would indeed be improvements over the current system; however, paying
remuneration individually to a collective management organization for copyrighted works used for TDM is nearly
impossible for GenAl models researchers or developers who do not have sufficient financial means. This will lead to
the same problems as in the digitized music industry, when “the winner takes all” and only “rich” GenAl research
organizations and developers will be able to survive in the EU.

If there is no political willingness from the EU Member States to adopt broader TDM exceptions and a
welcoming environment for the development of GenAl models such as from the Japanese “nonenjoyment” style,
there are several recommendations that the Member States could do. The key, however, lies in the national
implementation, given that Article 25 of the EU CDMS Directive allows the EU Member States to adopt or maintain
in force broader provisions compliant with the exceptions and limitations provided for in the InfoSoc Directive and
Database Directive. In addition to the solutions provided by the aforementioned commentators, this article

recommends the following to the EU Member States who do not wish to adopt broader exceptions:

7.1 | Advocate for 72 h response if technological protection measures (TPMs) are
preventing TDM

The relevant rightholders now can block access for every GenAl researcher and developer planning to do TDM,
because according to Article 7(2) of the EU CDSM Directive, both Articles 3 and 4 are subject to TPMs. Article 3(3)
of the Directive defines TPMs as “measures to ensure the security and integrity of the networks and databases
where the works or subject matter are hosted.” However, the existing mechanisms allowing the circumvention of
TPMs at the national level are unclear.2®® In the context of TDM, TPMs have the potential to “limit or prevent
access to works altogether for purposes that are not restricted by authors' rights or for uses that are actually
privileged.”*%® When transposing the EU CDSM Directive to the national level, EU Member States could create a
consistent, clear and transparent mechanism regarding TPMs and make a clear definition of the term “appropriate
measures” as provided by Article 6(4) of the InfoSoc Directive. However, considering that TPM systems have not

shown to be effective since the adoption of the InfoSoc Directive,*¢”

it will most likely not work for TDM under the
EU CDSM Directive and there is a possibility that such technical measures will be used to unlawfully limit TDM.1¢8

To prevent unlawful TDM limitation by TPMs, during the national implementation phase, EU Member States
could consider a certain period, for example, of a maximum of 72 h, by which time access must be restored if TPMs
are preventing access to resources that are lawfully obtained by GenAl models researchers or developer. It is
important to know that any technical issues are usually solved in 72 h or less.2®? If access is not given within the
predetermined time, a suitable financial penalty should be imposed considering the investment made by research

organizations, individuals, and others in acquiring the content for TDM purposes.”°

7.2 | Robot exclusion standard (robot.txt) as a warning when TDM is not allowed on a
website

In the case of GenAl models, when materials such as songs, poetry, paintings, and so on, are published online on the
website, an automatic way of indicating that a website is not qualified for TDM is required. The robot exclusion
standard, for example, robot.txt, which has been extensively utilized since the mid-1990s, might be an option.*”*
Almost all websites on the planet follow the standard for restricting what can be mined by robot.txt. Search engine
platforms implement this standard to serve as machine-readable terms and conditions.”? What is envisaged by

Article 4(3) of the EU CDSM Directive of “machine readable means in the case of content made publicly available
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online” is the use of a machine-readable robots.txt file to specify access restrictions.!”® The use of robot.txt will
strike a fair balance between the interests of rightsholders and GenAl models researchers and developers wishing
to perform TDM on publicly accessible websites.?”*

8 | CONCLUSIONS: THE RIGHT TO READ SHOULD BE THE RIGHT
TO MINE

TDM is one of the building blocks of Al and has attracted much public attention from copyright scholars. The EU
CDSM Directive does envision a concrete action to promote research and innovation. The foregoing analysis,
however, has shown that the full implementation of the TDM exceptions would be critical to European innovation
and research, particularly, in the development of Al-driven creativity. This article argues that the Japanese
“nonenjoyment” purpose is one of the best alternatives for the EU Member States to provide a flexible, but not
completely open, TDM exception to foster Al innovation at the national level. A comparable concept is the German
“Freier Werkgenuss” which acknowledges that copyright is concerned with the intellectual enjoyment of work and
such TDM activities should not be subject to copyright exclusivity at all because there is no enjoyment of the work.
This is similar to the Japanese concept of “nonenjoyment” purposes. A TDM exception built upon the German
concept of “Freier Werkgenuss” could be the opening clause to a flexible, but not too open TDM exception, and offer
specific lists of TDM activities as one of the permissible uses.

Once one realizes that TDM processes in the development of Al and machine learning in general, are “copy works not
to consume the expression of copyright law protects, but to get access to the facts or structures copyright law dedicates to

"175 an opening clause allowing TDM with “nonenjoyment” purposes could be permissible under the copyright

the public,
three-step test. If there is no political will among the EU Member States to support the development of Al by providing a
broader TDM exception, during the national implementation phase, Member States can define carefully the terminology of
“appropriate manner” as per the reservation made in Recital 18 of the EU CDSM Directive. Moreover, to avoid the
negative consequences of the lawful requirements, at the national level, Member States could establish a centralized
database containing numerous open access to creative works such as texts, poetry, images, songs, and so on. With this
database, GenAl models researchers and developers can train their Al systems with open source data corpora.

An advocacy of response if TPMs are preventing Al researchers and developers from conducting TDM should
be established, considering that both Articles 3 and 4 of the EU CDSM Directive are subject to TPMs. Considering
that the current circumvention of TPMs at the national level is unclear, this is the opportunity for the EU Member
States to advocate TPMs for TDM. Finally, what is clear from this article is that the EU Member States must be
mindful of the future of Al innovation, particularly the development of GenAl, which is dependent on TDM. In a

closing remark from the Founder of a UK-based data and analytics company:*7¢

To not have the freedom to access information without infringing on IPRs data science and machine
learning would be detrimental to our business and quite frankly stop, or make innovation extremely
hard, thus affecting the European tech and start-up economy as a whole.

| am sure that the EU Member States can do something to prevent this from happening. Everything is now in
the hands of the EU Member States, whether to protect the interests of rightholders or to create a balance between
safeguarding “the right to read should be the right to mine,” protecting rightholders exclusivity, and creating a

supportive environment for the GenAl researcher and developers.
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